
LAWS OF KENYA

THE MUTUAL LEGAL ASSISTANCE ACT

NO. 36 OF 2011

2011

Published by the National Council for Law Reporting
with the Authority of the Attorney-General

www.kenyalaw.org





Mutual Legal Assistance
No. 36 of 2011

NO. 36 OF 2011

MUTUAL LEGAL ASSISTANCE
ARRANGEMENT OF SECTIONS

PART I – PRELIMINARY

Section
1. Short title
2. Interpretation
3. Scope of application
4. Limitations with respect to scope of application

PART II – ESTABLISHMENT OF CENTRAL AUTHORITY
5. Central Authority
6. Functions of central authority

PART III – MAKING AND EXECUTION
OF LEGAL ASSISTANCE REQUESTS

7. Request from Kenya
8. Incoming requests for legal assistance
9. Content of request for legal assistance

10. Postponement of the execution of request
11. Grounds for refusal

PART IV – REQUEST FOR SPECIFIC
FORMS OF LEGAL ASSISTANCE

12. Service of documents
13. Provision or production of Records
14. Examination of witnesses
15. Attendance of witness in requesting state
16. Voluntary attendance of persons in custody
17. Exception for Kenyan citizens or young persons
18. Search and seizure
19. Lending of exhibits
20. Presumption of continuity
21. Defence request
22. Use of video conferencing technology

PART V – RECOVERY, FREEZING,
CONFISCATION AND DISPOSAL OF ASSETS

23. Identification, tracing etc.
24. Measures for asset recovery through international co-operation
25. Refusal of co-operation
26. Return and disposal of assets

PART VI – INTERCEPTION OF COMMUNICATIONS,
PRESERVATION OF COMMUNICATIONS DATA
AND COVERT ELECTRONIC SURVEILLANCE

3



No. 36 of 2011
Mutual Legal Assistance

27. Interception of telecommunications
28. Stored communications
29. Interception of items during the course of carriage by a public postal service
30. Bilateral or multilateral arrangements
31. Preservation of communications data
32. Covert electronic surveillance

PART VII – ADMISSIBILITY IN KENYA
OF EVIDENCE OBTAINED ABROAD

33. Foreign records
34. Foreign things
35. Status of affidavit, certificate etc.
36. Proof of service abroad
37. Special authorization to come to Kenya
38. Immunities
39. Privilege for foreign records

PART VIII – GENERAL PROVISIONS
40. Dual criminality and reciprocity
41. Rule of specialty
42. Confidentiality
43. Fiscal offences
44. Language
45. Costs
46. Applicable law
47. Transmission and return of material
48. Special co-operation
49. Consultation in event of concurrent jurisdiction
50. Principles of mutuality and reciprocity
51. Request for legal assistance not to cover arrest or extradition
52. Regulations

4



Mutual Legal Assistance
No. 36 of 2011

NO. 36 OF 2011

MUTUAL LEGAL ASSISTANCE

[Date of assent: 11th November, 2011.]

[Date of commencement: 2nd December, 2011.]

An Act of Parliament to provide for mutual legal assistance to be given
and received by Kenya in investigations, prosecutions and judicial
proceedings in relation to criminal matters, and for connected purposes

[Act No. 36 of 2011.]

PART I – PRELIMINARY

1.  Short title

This Act may be cited as the Mutual Legal Assistance Act, 2011.

2.  Interpretation

In this Act, unless the context otherwise requires—

"Central Authority" means an authority established under section 5 of this
Act;

"Competent Authority" means the Attorney-General of the Republic of
Kenya, any criminal investigation agency established by law, or any other
person designated as such by the Attorney-General by notice in the Gazette;

"communications" includes telecommunications and the transmission of
an item through the public postal service;

"communications data" includes—
(a) traffic data;
(b) subscriber information;
(c) any information not falling within paragraph (a) or (b) that is

held or obtained by the provider of a postal service or a
telecommunications service and which relates to the provision of
that service but does not include content data;

"confiscation proceedings" means proceedings, whether civil or criminal,
for an order to—

(a) confiscate any property derived or obtained whether directly or
indirectly from an offence or used in, or in connection with, the
commission of an offence; or

(b) impose a pecuniary penalty calculated by reference to the value
of any property derived or obtained whether directly or indirectly
from an offence or used in, or in connection with, the commission
of an offence;

"content data" means the subject or purpose of the communication, or the
message or information being conveyed by the communication, whether or not
any interpretation, process, mechanism or device needs to be applied or used
to make the meaning of the communication intelligible;
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