
November 20, 1996

PROTOCOL ON DISPUTE SETTLEMENT MECHANISM



The Governments of Brunei Darussalam, the Republic of Indonesia, Malaysia, the
Republic of the Philippines, the Republic of Singapore, the Kingdom of Thailand and
the Socialist Republic of Viet Nam, Member States of the Association of South East
Asian Nations (ASEAN);



RECALLING the Framework Agreement on Enhancing ASEAN Economic Cooperation
signed in Singapore on 28 January 1992, as amended by the Protocol to Amend the
Framework Agreement on Enhancing ASEAN Economic Cooperation signed in
Bangkok on 15 December 1995 (the "Agreement");



RECOGNIZING the need to expand Article 9 of the Agreement to strengthen the
mechanism for the settlement of disputes in the area of ASEAN economic
cooperation;



Have Agreed as Follows:

ARTICLE 1

COVERAGE AND APPLICATION



1.The rules and procedures of this Protocol shall apply to disputes brought pursuant
to the consultation and dispute settlement provisions of the Agreement as well as
the agreements listed in Appendix 1 and future ASEAN economic agreements (the
"covered agreements").



2.The rules and procedures of this Protocol shall apply subject to such special or
additional rules and procedures on dispute settlement contained in the covered
agreements. To the extent that there is a difference between the rules and
procedures of this Protocol and the special or additional rules and procedures in the
covered agreements, the special or additional rules and procedures shall prevail.



3.The provisions of this Protocol are without prejudice to the rights of Member
States to seek recourse to other fora for the settlement of disputes involving other
Member States. A Member State involved in a dispute can resort to other fora at any
stage before the Senior Economic Officials Meeting ("SEOM") has made a ruling on
the panel report.



ARTICLE 2


CONSULTATIONS



1.Member States shall accord adequate opportunity for consultations regarding any
representations made by other Member States with respect to any matter affecting
the implementation, interpretation or application of the Agreement or any covered
agreement. Any differences shall, as far as possible, be settled amicably between
the Member States.



2.Member States which consider that any benefit accruing to them directly or
indirectly, under the Agreement or any covered agreement is being nullified or
impaired, or that the attainment of any objective of the Agreement or any covered
agreement is being impeded as a result of failure of another Member State to carry



out its obligations under the Agreement or any covered agreement, or the existence
of any other situation may, with a view to achieving satisfactory settlement of the
matter, make representations or proposals to the other Member State concerned,
which shall give due consideration to the representations or proposals made to it.

3.If a request for consultations is made, the Member State to which the request is
made shall reply to the request within ten (10) days after the date of its receipt and
shall enter into consultations within a period of no more than thirty (30) days after
the date of receipt of the request, with a view to reaching a mutually satisfactory
solution.



ARTICLE 3


GOOD OFFICES, CONCILIATION OR MEDIATION



1.Member States which are parties to a dispute may at any time agree to good
offices, conciliation or medallion. They may begin at any time and be terminated at
any time. Once procedures for good offices, conciliation or mediation may continue
while the dispute proceeds.



2.If the parties to a dispute agree, procedures for good offices, conciliation or
mediation may continue while the dispute proceeds. 



ARTICLE 4


SENIOR ECONOMIC OFFICIALS MEETING



1.If the consultations fail to settle a dispute within sixty (60) days after the date of
receipt of the request for consultations, the matter shall be raised to the SEOM.



2.The SEOM shall:

a. establish a panel; or 



b. where applicable, raise the matter to the special body in charge of the
special or additional rules and procedures for its consideration.



3.Notwithstanding Article 4 paragraph 2, if the SEOM considers it desirable to do so
in a particular case, it may decide to deal with the dispute to achieve an amicable
settlement without appointing a panel. This step shall be taken without any
extension of the thirty (30)-day period in Article 5 paragraph 2.



ARTICLE 5


ESTABLISHMENT OF PANEL 



1.The function of the panel is to make an objective assessment of the dispute before
it, including an examination of the facts of the case and the applicability of and
conformity with the sections of the Agreement or any covered agreement, and make
such other findings as will assist the SEOM in making the rulings provided for under
the Agreement or any covered agreement.



2.The SEOM shall establish a panel no later than thirty (30) days after the date on
which the dispute has been raised to it.



3.The SEOM shall make the final determination of the size, composition and terms of
reference of the panel.






ARTICLE 6
FUNCTION OF THE PANEL

1.The- pane! shall, apart from the matters covered in Appendix 2, regulate its own
procedures in relation to the rights of parties to be heard and its deliberations.



2.The panel shall submit its findings to the SEOM within sixty (60) days of its
formation. In exceptional cases, the panel may take an additional ten (10) days to
submit its findings to SEOM. Within this time period, the panel shall accord adequate
opportunity to the parties to the dispute to review the report before submission.



3.The panel shall have the right to seek information and technical advice from any
individual or body which it deems appropriate. A Member State should respond
promptly and fully to any request by a panel for such information as the panel
considers necessary and appropriate.



4.Panel deliberations shall be confidential. The reports of panels shall be drafted
without the presence of the parties to the dispute in the light of the information
provided and the statements made.



ARTICLE 7


TREATMENT OF PANEL RESULT



The SEOM shall consider the report of the panel in its deliberations and make a
ruling on the dispute within thirty (30) days from the submission of the report by
the panel. In exceptional cases, SEOM may take an additional ten (10) days to make
a ruling on the dispute. SEOM representatives from Member States which are parties
to a dispute can be present during the process of deliberation but shall not
participate in the ruling of SEOM. SEOM shall make a ruling based on simple
majority.



ARTICLE 8


APPEAL



1.Member States, who are parties to the dispute, may appeal the ruling by the
SEOM to the ASEAN Economic Ministers ("AEM") within thirty (30) days of the
ruling.



2.The AEM shall make a decision within thirty (30) days of the appeal. In
exceptional cases, AEM may take an additional ten (10) days to make a decision on
the dispute. Economic Ministers from Member States which are parties to a dispute
can be present during the process of deliberation but shall not participate in the
decision of AEM. AEM shall make a decision based on simple majority. The decision
of the AEM on the appeal shall be final and binding on all parties to the dispute.



3.Since prompt compliance with the rulings of the SEOM or decisions of the AEM is
essential in order to ensure effective resolution of disputes, Member States who are
parties to the dispute shall comply with the ruling or decision, as the case may be,
within a reasonable time period. The reasonable period of time shall be a period of
time mutually agreed to by the parties to the dispute but under no circumstances
should it exceed thirty (30) days from the SEOM's ruling or in the event of an appeal
thirty (30) days from the AEM's decision. The Member States concerned shall
provide the SEOM or the AEM, as the case may be, with a status report in writing of
their progress in the implementation of the ruling or decision.






ARTICLE 9
COMPENSATION AND THE SUSPENSION OF CONCESSIONS

1.If the Member State concerned fails to bring the measure found to be inconsistent
with the Agreement or any covered agreement into compliance therewith or
otherwise comply with SEOM's rulings or AEM's decisions within the reasonable
period of time, such Member State shall, if so requested, and no later., than the
expiry of the reasonable period of time, enter into negotiations with any party
having invoked the dispute settlement procedures, with a view to developing
mutually acceptable compensation. If no satisfactory compensation has been agreed
within 20 (twenty) days after the date of expiry of the reasonable period of time,
any party having invoked the dispute



2.However, neither compensation nor the suspension of concessions or other
obligations is preferred to full implementation of a recommendation to bring a
measure into conformity with the Agreement or any covered agreements.



ARTICLE 10


MAXIMUM TIME-FRAME



Member States agree that the total period for the disposal of a dispute pursuant to
Articles 2, 4, 5, 6, 7, 8 and 9 of this Protocol shall not exceed two hundred and
ninety (290) days.



ARTICLE 11


RESPONSIBILITIES OF THE SECRETARIAT



1.The ASEAN Secretariat shall have the responsibility of assisting the panels,
especially on the historical and procedural aspects of the matters dealt with, and of
providing secretarial and technical support.



2.The ASEAN Secretariat shall have the responsibility of monitoring and maintaining
under surveillance the implementation of the SEOM's ruling and AEM's decision as
the case may be.



3.The ASEAN Secretariat may offer good offices, conciliation or mediation with the
view to assisting Members to settle a dispute.



ARTICLE 12


FINAL PROVISIONS



For the Government of the Republic of the Philippines :



1.This Protocol shall be deposited with the Secretary-General of ASEAN who shall
promptly furnish a certified copy thereof to each Member State.



2.This Protocol shall enter into force upon the deposit of instruments of ratification
or acceptance by all signatory governments with the Secretary-General of ASEAN.






For the Government of the Republic of Indonesia: 

(Sgd.) ABDUL RAHMAN TAIB 


Minister of Industry and Primary Resources

For the Government of the Republic of Indonesia

(Sgd.) T. ARIWIBOWO



Minister of Industry and Trade

For the Government of Malaysia:

(Sgd.) RAFIDAH AZIZ


Minister of International Trade and Industry

For the Government of the Republic of the Philippines: 

(Sgd.) CESAR B. BAUTISTA


Secretary of Trade and Industry

For the Government of the Republic of Singapore:

(Sgd.) YEO CHEOW TONG


Minister for Trade and Industry

For the Government of the Kingdom of Thailand:

(Sgd.) SUKON KANCHANALAI


Deputy Minister of Commerce

For the Government of the Socialist Republic of Viet Nam:

(Sgd) LE VAN TRIET


Minister of Trade





APPENDIX 1


COVERED ARGREEMENTS

1.Multilateral Agreement on Commercial Rights of Non-Scheduled Services among
ASEAN, Manila, 13 March 1971.



2.Agreement on ASEAN Preferential Trading Arrangements, Manila, 24 February
1977.



3.Memorandum of Understanding on the ASEAN Swap Arrangements, Kuala Lumpur,
5 August 1977.



4.Supplementary Agreement to the Memorandum of Understanding on the ASEAN
Swap Arrangement, Washington D.C., 26 September 1978.



5.Second Supplementary Agreement to the Memorandum of Understanding on the
ASEAN Swap Arrangement, Denpasar, Bali, 9 September 1979.



6.Agreement on the ASEAN Food Security Reserve, New York, 4 October 1979.



7.Basic Agreement on ASEAN Industrial Projects, Kuala Lumpur, 6 March 1980.



8.Supplementary Agreement of the Basic Agreement on ASEAN Industrial Projects
ASEAN Urea Project (Indonesia), Kuala Lumpur, 6 March 1980.



9.Supplementary Agreement of the Basic Agreement on ASEAN Industrial Projects
ASEAN Urea Project (Malaysia), Kuala Lumpur, 6 March 1980. 



10.Amendments to the Memorandum of Understanding on the ASEAN Swap
Arrangement Colombo, Sri Lanka, 16 January 1981.



11.Basic Agreement on ASEAN Industrial Complementation, Manila, 18 June 1981.


