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SECOND DIVISION

[ G.R. No. 144877, September 07, 2001 ]

DEVELOPMENT BANK OF THE PHILIPPINES, PETITIONER, VS.
VERONICA AGUIRRE AND THE HONORABLE COURT OF APPEALS

(NINTH DIVISION), RESPONDENTS. 



D E C I S I O N

MENDOZA, J.:

This is a petition for review of the decision,[1] dated December 29, 1999, of the
Court of Appeals, annulling the foreclosure proceedings undertaken by petitioner
Development Bank of the Philippines (DBP).

The facts are as follows:

In 1980, petitioner DBP granted a loan to Veronica Aguirre in the amount of
P99,500.00, with interest at 14% per annum, payable in 25 years at monthly
installments of P1,147.92. To secure the loan, respondent Aguirre executed a
mortgage over a 180-square meter lot in Parañaque and issued two promissory
notes covering the amount of the loan. As respondent Aguirre defaulted, petitioner
took steps in 1982 to foreclose the mortgage. Upon request of respondent Aguirre,
petitioner offered to restructure her loan upon payment of P25,333.79, or, in the
alternative, upon payment of at least 10% of the arrears coupled with the execution
of additional collateral to cover the remaining obligation. Respondent was given
seven days to accept or reject the offer. As respondent did not respond to the offer,
petitioner proceeded with the foreclosure of the mortgage. Respondent Aguirre
made two payments on September 24 and October 10, 1986 in the amounts of
P9,000.00 and P22,000.00, respectively, which petitioner deducted from
respondent's outstanding balance.

The notice for the foreclosure sale, to be held on September 25, 1985 in the
municipal building of the Parañaque, was published in Mabuhay, a newspaper of
general circulation in Bulacan and Metro Manila, in its issues of August 25,
September 1, and 8, 1985.   For some reason, however, the foreclosure sale
scheduled on September 25, 1985 did not take place on the said date but on
January 7, 1986, during which petitioner was the highest bidder for P99,300.00. As
of the time of the sale, respondent Aguirre's total outstanding obligation was
P247,740.70. The certificate of sale was registered in the Office of the Registrar of
Parañaque on July 16, 1987.

As respondent Aguirre failed to redeem the property, DBP consolidated its title and
advertised the sale of the foreclosed lot through a public auction scheduled on
December 6, 1988. On the day of the bidding, respondent Aguirre brought suit
against DBP in the Regional Trial Court, Branch 134, Makati City to enjoin the
scheduled auction sale and to annul the extrajudicial sale of January 7, 1986.



Respondent claimed that her loan was not yet due because it had been restructured
and that she had not been personally notified of the foreclosure sale. The trial court
issued a restraining order and, subsequently, a writ of preliminary injunction, to
restrain the auction sale pending the resolution of the case.

Petitioner DBP denied respondent Aguirre's contention that the loan had been
restructured and claimed that it had personally notified her of the sale. It contended
that respondent Aguirre failed to redeem the property, for which reason it
consolidated its title. As counterclaim, DBP sought payment of the deficiency claim
in the amount of P241,658.39 computed as of December 30, 1988.

On May 9, 1996, the trial court rendered its decision. It found that DBP had
complied with the publication requirement in the foreclosure of the mortgage in
question and that respondent Aguirre failed to overcome the presumption of
regularity of performance of official duty with regard to the posting of the notice of
sale; that respondent had defaulted in the payment of its loan; and that although
there were negotiations for the restructuring of respondent Aguirre's loan, no
agreement was reached by the parties. On the other hand, the trial court found no
merit in DBP's counterclaim. Consequently, it vacated the writ of preliminary
injunction and dismissed respondent Aguirre's complaint as well as DBP's
counterclaim.

Both petitioner and respondent Aguirre appealed to the Court of Appeals which, on
December 29, 1999, reversed the decision of the trial court insofar as the appeal of
respondent Aguirre was concerned and invalidated the foreclosure sale on the
ground that petitioner's failure to present proof of posting of the notice of sale
rendered the foreclosure proceedings invalid.

Hence this petition of DBP. Petitioner submits the following assignment of errors
allegedly committed by the appeals court:

1.  The Honorable Court of Appeals erred when it declared null and void
the extra-judicial proceeding initiated by Petitioner DBP on the ground
that it did not comply with the required proof of posting.




2.  The Honorable Court of Appeals erred in not dismissing the appeal of
respondent when it wrongfully applied the Supreme Court ruling in the
Pulido vs. CA, 252 SCRA 673, instead of the ruling in the Olizon vs. CA,
236 SCRA 148, which squarely applies in the present case.




3.   The Honorable Court of Appeals erred in denying DBP's claim for
deficiency when it declared null and void the foreclosure proceedings
initiated by Petitioner DBP.[2]

We find the petition to be without merit.



Under Act No. 3135, §3,[3] if the value of the property subject of the foreclosure is
more than P400.00, the notice of sale must be posted and published. The failure to
post a notice is not per se a ground for invalidating the sale provided that the notice
thereof is duly published in a newspaper of general circulation. As this Court



explained in Olizon v. Court of Appeals:[4]

[N]ewspaper publications have more far-reaching effects than posting on
bulletin boards in public places. There is a greater probability that an
announcement or notice published in a newspaper of general circulation,
which is distributed nationwide, shall have a readership of more people
than that posted in a public bulletin board, no matter how strategic its
location may be, which caters only to a limited few. Hence, the
publication of the notice of sale in the newspaper of general circulation
alone is more than sufficient compliance with the notice-posting
requirement of the law. By such publication, a reasonably wide publicity
had been effected such that those interested might attend the public
sale, and the purpose of the law had been thereby subserved.

In this case, a notice of extrajudicial foreclosure sale was published on August 25,
September 1, and 8, 1985 in a newspaper of general circulation in Metro Manila in
accordance with §3. Said notice reads:




PURSUANT to the terms of the Deed of Real Estate Mortgage dated April
21, 1980 executed by Mortgagor Veronica Aguirre, in favor of the
Mortgagee DEVELOPMENT BANK OF THE PHILIPPINES, to satisfy the
mortgage indebtedness amounting to P194,375.52 PESOS, in Philippine
currency as of December 2, 1984, including interest, penalty, attorney's
fees and other charges together with all lawful fees and expenses of
foreclosure sale, the EXECUTIVE JUDGE of the Regional Trial Court of
Makati, Metro Manila thru the undersigned Clerk of Court and Ex-Oficio
Sheriff of Makati, Metro Manila, hereby announces that on Sept. 25, 1985
at 10:00 o'clock in the morning or soon thereafter, in front of the main
Entrance of the Municipal Building of Parañaque, Metro Manila, he and/or
the deputy sheriff incharge will sell at public auction to the highest bidder
and for cash, in Philippine currency the following real property with all its
improvements existing thereon, to wit:






TRANSFER CERTIFICATE OF TITLE NO. 442775[5]


REGISTRY OF DEEDS OF PASAY CITY



"A parcel of land (Lot 40, Block 7 of the consolidation subdivision plan
(LRC) Pcs-14155, being a portion of the consolidation of Psu-163344-D,
Psu-166150 & Psu-172231-B, Lots 3491, 4628, 4645, 4646 & 4647,
Parañaque Cadastre, LRC Rec. Nos. N-15340, N-14850, N-17130, N-
27659, N-27451, N-26759, N-35586, N-26753 and N-19075), situated in
the Barrio of San Dionisio, Municipality of Paranaque, Province of Rizal,
Island of Luzon.  Bounded on the SE., points 2 to 3 by Road Lot 11 of the
consolidation subdivision plan; on the SW., points 3 to 4 by Lot 42; on
the NW., points 4 to 5 by Lot 39; points 5 to 1 by Lot 37; and on the NE.,
points 1 to 2 by Lot 39, all of Block 7 of the consolidation subdivision


