
341 Phil. 36


THIRD DIVISION

[ G.R. No. 124914, July 02, 1997 ]

JESUS UGADDAN, PETITIONER, VS. COURT OF APPEALS AND
PEOPLE OF THE PHILIPPINES, RESPONDENTS.




D E C I S I O N

FRANCISCO, J.:

For the death of fellow policeman Paulino Baquiran, petitioner Jesus Ugaddan was
charged with homicide before the Regional Trial Court (RTC) of Isabela in following
information:

 “That on or about the 27th day of January, 1991, in the municipality of
Tumauini, Province of Isabela, Philippines, and within the jurisdiction of
this Honorable Court, the said accused did then and there, willfully,
unlawfully and feloniously, with intent to kill and without any just motive,
assault, attack and shoot with a firearm one Paulino Baquiran, who as a
result thereof, suffered a gunshot wound at the neck which directly
caused this death.




“CONTRARY TO LAW.”[1]

After pleading not guilty, petitioner was tried and convicted in a decision, the
dispositive portion of which reads:




  “WHEREFORE, the Court finds the accused GUILTY beyond reasonable
doubt of the crime of HOMICIDE as charged in the Information, penalized
under Article 249 of the Revised Penal Code. The prescribed penalty for
Homicide is reclusion temporal which is from twelve (12) years and one
(1) day to twenty years. Applying the indeterminate Sentence Law, the
minimum penalty should be taken from the penalty one (1) degree lower
than the imposable penalty which is Prision Mayor in its full extent, the
range of which is from six (6) years and one (1) day to twelve (12)
years. Appreciating no mitigating circumstances in favor of the accused,
the accused is accordingly sentenced from EIGHT (8) YEARS and ONE (1)
DAY of PRISION CORRECTIONAL,, as minimum, to FOURTEEN (14)
YEARS, EIGHT (8) MONTHS and ONE (1) DAY OF RECLUSION TEMPORAL
as maximum; to pay the Heirs of the victim the sum of P60,000.00 as full
settlement of the civil damages as stipulated upon on March 10, 1992,
and contained in an Order of the Court dated March 10, 1992; and to pay
the costs.




SO ORDERED”[2]



Dissatisfied, petitioner appealed to the Court of Appeals which affirmed the decision
with slight modification, the pertinent portion of its ruling states:

“The Court a quo imposed on the Appellant an intermediate penalty of
from Eight (8) Years and One (1) Day of Prision Correctional, as Minimum
to Fourteen (14) Years Eight (8) Months and One (1) Day of Reclusion
Temporal, as Maximum. As aptly observed by the Solicitor General, the
minimum of the penalty imposed should be dominated as Prision Mayor
not Prision Correctional. Except as hereinabove modified, the assailed
Decision is in accord with the evidence on record and the law.




“IN THE LIGHT OF THE FOREGOING, the assailed Decision if AFFIRMED
except as hereinabove modified. With costs against the Appellant.[3]

Failing to get an acquittal from his appeal, petitioner comes to this court via Rule 45
and imputes error to the appellate court in affirming the court a quo's findings of
fact and in giving credence to the testimony of the prosecution’s witnesses. In
particular, petitioner contends (a) that he is innocent of the charge insisting for his
defense that the victim grabbed the former’s service pistol. Both of them were
allegedly “grappling” for possession of the gun when suddenly two shots were
heard. Petitioner admits that one of the shots was fired from his gun while it was
pointed upwards due to the struggle[4] but alleges that the other shot was fired
from outside the canteen’s window. It was the latter shot according to petitioner,
that hit the victim on the neck. He likewise assails the (b) credibility of the
prosecution witness in that the proffered dying declaration of the victim as testified
to by said witness was only fabricated by the latter.[5]




The antecedents as narrated by respondent court, essentially jibing with the trial
court’s finding and ably supported by the evidence on record, are as follows:[6]




 “On January 27, 1991, at about 9:00 o’clock in the evening, Pat. Paulino
Baquiran of the Police Station in Tamauini, Isabela was at the Geraldine
Canteen, in Barangay Lingaling, of the same town, seated beside table
No. 4 (Exhibit “C”). The Appellant Police Corporal Jesus Ugaddan, of the
same police station, was also in the same canteen, seated beside table
No. 1, about five (5) meters from where Pat. Baquiran was seated
(Exhibit “C”). Orlando Tagacay, a driver, was seated beside the third
table, near where Baquiran was seated (Exhibit “C”). In the meantime,
Police Sergeant Romeo Tumolva arrived, followed by Pfc. Antonio Manuel
and Pat. Juan Anapi, all of the same police station. Meanwhile, Emy,[7] an
entertainer complained to the appellant that Baquiran poked a gun at her.
The latter forthwith stood up from his table and approached Baquiran
from behind, drew his .38 caliber service gun from its holster, positioned
himself in front of the right of Baquiran and fired his gun at once at
Baquiran, hitting the latter on the upper portion of the right side of his
neck. The bullet exited from the left lateral aspect of the victim’s neck.
The Appellant then hurriedly left the canteen and rode in a tricycle with a
companion. Baquiran, on the other hand, fell to the cemented floor of the
canteen. Pat. Juan Anapi, Pfc. Antonio Manuel and Sgt. Romeo Tumolva
rushed to where Baquiran was and with the help of Anapi and Manuel



brought him on board the police panel to the Tamauini District Hospital.
However, Baquiran was transferred to the Cagayan Regional Hospital
under escort of Pat. Juan Anapi. On January 28, 1991 at about 12:15
o’clock, at dawn, Pat. Juan Anapi, in the presence of Dr. Brainard Vagay
posed queries to Baquiran and the latter replied to Anapi’s question. The
latter wrote his questions and the answers thereto of Baquiran on a piece
of paper (Exhibit “D”). Baquiran affixed his thumbmark on the said piece
of paper with his own blood. Baquiran could not use his hand to affix his
signature because dextrose was administered to him. However, Baquiran
died on January 29, 1991 at about 3:30 o’clock in the morning. Dr.
Brainard C. Vagay issued a Medico-Legal Certificate containing his
findings on his examination of Baquiran:

“SPINAL CORD INJURY PROBABLY CERVICAL 2ndary to GSW NECK



P.O.E. 0.5-1 cm. anterior aspect midline upper portion of neck w/ contusion collar



P.O. EX. circular wound about 1-2 cms. base of neck lateral aspect (L).” (Exhibit G”)



  and issued a Certificate of Death attesting the demise of Baquiran and the cause of
the latter’s death as “cardio-respiratory arrest secondary to gunshot wound xxx.”
(Exhibit “H”) Orlando Tayag, Pfc. Antonio Manuel and Pat. Juan Anapi later executed
their respective affidavits. (Exhibits “D”, “F”& “E”).”




The petition ought to fail.



By his own admission, petitioner’s defenses, which neccessitate the determination of
who is telling the truth, raises questions of fact and credibility. On such issues,
applicable herein, is the hornbook precept that factual findings of the trial court,
specially when affirmed by the Court of Appeals, are deemed final and conclusive by
this Court when supported by substantial evidence. Such findings should not be
disturbed absent any significant facts and circumstances that were overlooked,
ignored or disregarded by the trial court which if considered would affect the
outcome of the case.[8]




Upon scrutiny of the records, the Court can neither accede to nor accept petitioner’s
unbelievable proposition that there was a grappling incident and that while said
grappling was in progress, the victim was hit by a shot from outside the canteen.
Such contention was correctly rejected by the trial court which is in the best position
to weigh conflicting testimonies.[9] Moreover, evidence to be believed must not only
proceed from the mouth of a credible witness but must also be credible itself.[10]

Petitioner’s version can not be approved as probable under the circumstances by the
common experience and observation of mankind.[11] First, the grappling incident is
not true and did not occur for as properly explained by the responding court:

“If Baquiran was himself armed, it was incomprehensible why he would
still grab the gun of the Appellant from its holster when he could have
used his gun. And then again, the Appellant wanted the court a quo to
believe that Baquiran was already so inebriated such that he was, already
stopping (sic) stance beside his table. On the other hand, the Appellant
claimed that he was not yet inebriated at the time. It defies credulity that
Baquiran still had the presence of mind and the physical strength to



grapple with the Appellant for the possession of the gun. As can easily be
gleaned from his pictures attached to his bond (page 3, Record) the
Appellant is stocky and broad shouldered. He could have overpowered
Baquiran with facility.”[12]

Second, in conformity with the trial court, the following disquisition of respondent
court is fatal to petitioner’s contention that the victim was hit by a shot from outside
the canteen’s window:



If, as claimed by the Appellant, a person fired a gun from the right side
and outside the canteen and said person was standing as the Appellant
and Baquiran, who were standing, were grappling for the gun and shot
Baquiran on the anterior aspect, midline upper portion of his neck, then
the bullet must have exited from the left midline upper portion, left
lateral aspect of the neck of the victim. However, as shown by the
Medico-Legal Certificate of Dr. Brainard Vagay, Exhibit “G” the bullet
exited from the base left lateral aspect of the neck of the victim. The
trajectory of the bullet must have been downward instead of in a straight
direction. On the other hand, the trajectory of the bullet, as shown in
Exhibit “G” is consistent with the testimony of Orlando Tagacay that the
Appellant was standing while Baquiran was still seated when the
Appellant shot Baquiran on the Neck.[13]

Third, the two-shot theory was a product of wild imagination merely concocted by
petitioner in his vain attempt to exculpate himself from his wrongful deed. It cannot
stand against the positive declaration of a credible eyewitness who testified that he
heard only one shot which was fired from petitioner’s gun.[14] This single shot
theory was affirmed and corroborated on the stand by the prosecution’s rebuttal
witness who is also a police officer present in the scene of the crime.[15] Again, the
Court agrees with the trial court’s well-explained rejection of the proffered two-shot
theory story. Thus,




  "x x x (I)n the Counter-Affidavit presented and signed by the accused
marked as Exhibit “3” for the defense, executed on April 2, 1991, by the
accused before Raymundo L. Aumentado, Public Attorney III, the claim of
the accused that there were two (2) gun reports was not surprisingly not
stated which fact he could have easily stated without being asked by his
lawyer because this is a vital fact which if true would casts serious doubt
as to whether or not the victim was hit by the gun which they grappled
for the possession of or it was the gun allegedly fired outside the canteen
through the window. To the mind of the Court, the defense that two (2)
gun reports were fired was merely an afterthought which was conceived
only during the presentation of the evidence for the defense. It was
utmost a self-serving assertion of the accused as against the positive and
categorical testimony of the prosecution witnesses.[16]

Petitioner next questions the credibility of the police officer (Pat. Anapi) who testified
on the victim’s alleged dying declaration prior to his death. The declaration taken by
said police officer was merely thumbmarked by the victim. Petitioner, thus, posits
that declaration was merely fabricated by said witness. The declaration contains the


