CA-G.R. CV NO. 65590

THIRTEENTH DIVISION

[ CA-G.R. CV NO. 65590, August 09, 2006 ]

JOSIE R. FERRERA, PLAINTIFF-APPELLANT, VS. BANGKO LUZON,
INC., REPRESENTED BY DANILO C. CABIEDES AS MANAGER AND
PRESIDENT, DEFENDANT-APPELLEE.

DECISION
VILLON, J.:

This appeal seeks the reversal and setting aside of the order[!] dated September 30,
1999 of Branch 25, Regional Trial Court (RTC) of Cabanatuan City and the
reinstatement of Civil Case No. 3616-AF entitled “Josie Ferrera, plaintiff, vs. Bangko
Luzon, Inc., etc., defendant” for Annulment of Extrajudicial Foreclosure, Annulment
of Certificate of Sale, Annulment of Transfer Certificate of Title (TCT) No. T-96167
and Injunction.

The pertinent facts of the case are:

Sometime in 1993, plaintiff obtained a loan from defendant in the amount of One
Hundred Thousand (P100,000.00) Pesos. As a security for the payment of the said
loan, plaintiff mortgaged a parcel of land containing an area of Five Hundred Ninety
Five (595) square meters, more or less, covered by TCT No. T-65051, registered in
the name of plaintiff, and issued by the Register of Deeds for Cabanatuan City.

As plaintiff failed to pay her loan obligation to defendant, the latter instituted an
extrajudicial foreclosure of the mortgaged property through a notary public pursuant

to the provisions of Act No. 3135.[2] On January 20, 1995, an auction sale was
conducted and, being the highest bidder, a Certificate of Sale was issued in favor of
defendant which was registered on February 26, 1996. After the redemption period
expired, plaintiff not having exercised her right to redeem the foreclosed property,
the Register of Deeds for Cabanatuan City cancelled TCT No. T-65051 and, in lieu
thereof, issued TCT No. T-96167 in the name of defendant.

Defendant filed an ex-parte petition for the issuance of a writ of possession with the
RTC which granted said petition. Thus, on September 7, 1999, plaintiff filed the
instant case with the RTC alleging that the said extrajudicial foreclosure, which was
conducted by the ex-officio notary public, was null and void as it was not made in

accordance with the provisions of Administrative Order No. 3[3] dated October 19,
1994 which requires that all applications for foreclosure of mortgage must be filed
before the Executive Judge through the Clerk of Court as the ex-officio sheriff.
Plaintiff prayed for the issuance of a writ of preliminary injunction to stop defendant
from taking possession of the subject property and, after due hearing, for the
revocation of the extrajudicial foreclosure, certificate of sale, and TCT No. T-96167

and the award of damages and expenses of litigation.[4]



Defendant opposed the application for a writ of preliminary injunction at the hearing
thereof on the ground that the court a quo has no jurisdiction to issue an injunction
restraining the implementation of an order issued by another branch of the RTC and
that the complaint should be dismissed as the plaintiff has no cause of action
against defendant since Administrative Order No. 3 is not applicable to foreclosure

proceedings conducted by a notary public.[>]

Acting on plaintiff's Motion for the Issuance of a Temporary Restraining Order/Writ of
Preliminary Injunction and defendant's Motion to Dismiss, the RTC, in its assailed
order dated September 30, 1999, dismissed the complaint disposing the case as
follows:

“WHEREFORE, premises considered, the motion for the issuance of a
restraining order and injunction is not only denied but it is clear that
there is no more leg for the complaint to stand, hence, the same should
be dismissed.”

Aggrieved, plaintiff comes to Us ascribing to the trial court the sole error:

THE LOWER COURT COMMITTED AN ERROR WHEN IT ISSUED THE
ASSAILED ORDER DATED SEPTEMBER 30, 1999 BY DISMISSING
INSTANT CASE WITHOUT HEARING, THUS, A CLEAR VIOLATION OF DUE

PROCESS OF LAW.[6]

The contention of plaintiff that his right to due process of law had been violated
when the court a quo dismissed the complaint is untenable. It is settled that due
process is satisfied when the parties are afforded fair and reasonable opportunity to
explain their side of the controversy or an opportunity to move for a reconsideration

of the action or ruling complained of.[7] Record shows that during the hearing for
the issuance of a writ of preliminary injunction, defendant's counsel verbally moved
for the dismissal of the complaint which was then and there opposed by plaintiff's
counsel. Both counsels were allowed to verbally raise their arguments in support of
their respective positions. Moreover, elementary due process merely demands that
the parties to a litigation be given information on how the case was decided as well
as an explanation of the factual and legal reasons that led to the conclusions of the

court.[8] The assailed order on its face shows both the facts and the law upon which
the dismissal of the complaint was based.

Be that as it may, the issue raised by plaintiff is purely a legal question, the appeal
from which is not cognizable by this court under Rule 41, Section 2(c) of the 1997
Rules of Civil Procedure. The trial court dismissed the complaint holding that “it has
no more leg to stand,” though the more appropriate ground under Rule 16 of the

1997 Rules of Civil Procedure is that the complaint states no cause of actionl®].
Thus:

“Moreover, it is very clear from the complaint that the plaintiff mortgaged
her piece of land with the defendant-bank and that she failed to pay the
loan when it became due and a foreclosure of the mortgage was made
through a Notary Public. Such being the case, it is very clear that the
plaintiff has no more direct right to protect, what is very clear here is
that the defendant has a right to foreclose the mortgage as the plaintiff
failed to pay her loan with the bank on time or as stipulated.”



