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THIRD DIVISION

[ G.R. No. 217459, June 07, 2017 ]

PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS.
ALBERTO FORTUNA ALBERCA, ACCUSED-APPELLANT.

DECISION
TIJAM, J.:
Questioned in this appeal is the Decisionll] dated July 16, 2014 of the Court of

Appeals (CA) in CA-G.R. CR-HC No. 01071, which sustained accused-appellant's
conviction for two counts of Qualified Rape by the Regional Trial Court (RTC), Branch

25 in Maasin City, Southern Leyte, in its Decision[2] dated June 15, 2009 in Criminal
Case Nos. 2304 and 2305.

The Factual and Procedural Antecedents

In two separate Amended Informations, accused-appellant was charged with
Qualified Rape in this manner, viz.:

In Criminal Case No. 2304

That on or about the 7th day of September 2000 at 1:00 o'clock in the
afternoon, more or less, at barangay Tigbawan, city of Maasin, province
of Southern Leyte, Philippines, and within the jurisdiction of the
Honorable Court, the above-named accused, who is the common-law
husband of the mother of the victim, with lustful Intent and by means of
force, threat and intimidation, did then and there willfully, unlawfully and
feloniously ravish the victim, AAA, 11 years of age, and successfully had
sexual intercourse with said victim without her consent and against her
will, to the damage and prejudice of said AAA and of the social order.

CONTRARY TO LAW.[3]

In Criminal Case No. 2305

That on or about the 4th day of January 2001 at 7:00 o'clock in the
morning, more or less, at barangay Canyuom, city of Maasin, province of
Southern Leyte, Philippines, and within the jurisdiction of this Honorable
Court, the above-named accused, who is the common-law husband of
the mother of the victim, with lustful intent and by means of force, threat
and intimidation, did then and there willfully, unlawfully, and feloniously
ravish the victim, AAA, 11 years of age, and successfully had sexual



intercourse with said victim without her consent and against her will, to
the damage and prejudice of said AAA and of the social order.

CONTRARY TO LAW.[4]

Upon arraignment on May 10, 2001, accused-appellant pleaded not guilty to the
charges.[5] Pre-trial and trial thereafter ensued.[®!

During trial, the prosecution presented the testimonies of the following witnesses, to
wit: AAA, the victim; CCC, the mother of the victim; Dr. Teodula K. Salas, the doctor
who physically examined AAA; SPO2 Generoso Guerra, the officer on duty when the
victim was brought to the police station to file a complaint; and Jumar Carsola,

AAA's classmate who was with her before the second rape happened.m

AAA testified that on September 7, 2000, at around one o'clock in the afternoon, on
her way home from her grandmother's house, the accused-appellant, her mother's
live-in partner, waylaid her and dragged her towards the forest. Upon reaching the
Mabaguhan trees, accused-appellant removed his short pants and then undressed
her. She tried to resist but he threatened to kill her with the long firearm that he
was carrying at that time. He then made her lie down, held her hands together,
placed himself on top of her, inserted his penis into her vagina and made rapid push
and pull movements.

Thereafter, AAA went home and did not tell anybody about the incident as accused-
appellant threatened to kill her and her family.[8]

On January 4, 2001, at around seven o'clock in the morning, AAA was on her way to
school with her brother and classmates when they saw accused-appellant. Accused-
appellant told AAA to go with him to the forest and ordered her brother and
classmates to go ahead and leave her. AAA refused but accused-appellant held her
hands and made her walk ahead of him. When they reached the forest, he dragged
her inside the hut, took his short pants off, undressed her, made her lie down,
inserted his penis into her vagina, and made repeated push and pull movements.
Thereafter, he told her to go to school. AAA's brother and classmates told her
mother that accused-appellant brought AAA to the forest. This prompted CCC to
bring AAA to the police station to report the incident and to the hospital for an

examination, where it was found out that AAA was no longer a virgin.[°]

On April 3, 2001, AAA was re-examined and found out that she was about four
months pregnant. The child was, however, delivered prematurely at seven months

on July 26, 2001 and died.[10]
AAA's testimony was corroborated by the other prosecution witnesses.

SPO2 Guerra testified that he was on duty when AAA was brought to the police
station. AAA narrated to him the rape incidents. He then assisted AAA in executing
her affidavit. SPO2 Guerra also testified that accused-appellant was invited for
guestioning but he could not be found at his residence. On January 14, 2001,
however, accused-appellant voluntarily appeared at the police station and admitted



that he raped AAA.[11]

For its part, the defense presented the testimonies of Dr. Salas, Barangay Captain
Antonio Jualo of Barangay, Tigabawan, Maasin City, and accused-appellant.[12]

In the main, accused-appellant raised the defense of denial and alibi, alleging that
he could not have raped AAA on September 7, 2000 at one o'clock in the afternoon
as he was at that time processing copra in another barangay, which is six kilometers
away from the barangay where the rape was allegedly committed.[13] He also
averred that he could not have raped AAA in the morning of January 4, 2001 as AAA
and BBB left to go to the police station at around eight o'clock that morning to
report that he slapped them both on January 2, 2001 and that by 8 o'clock that

evening, he was arrested and placed in jail.[14]

Accused-appellant further averred that AAA was ill-motivated in filing false charges
of rape against him because she wanted him and her mother to separate.[15]

Accused-appellant also pointed out that AAA was already pregnant before the
alleged second rape on January 4, 2001 as testified to by Dr. Salas, hence, accused-

appellant theorized that he could not have fathered the child.[16]

The Ruling of the RTC

In its June 15, 2009 Decision, the RTC gave full faith and credit to AAA's testimony,
being a girl in her tender years, pursuant to the principle that youth and immaturity,

especially in a rape case, are generally badges of truth and sincerity.[17] The RTC
observed that no amount of enmity or desire to have the accused leave her mother
would impel a child to subject herself to such a traumatic process as public as a trial

for rape.[18]

The findings of Dr. Salas also corroborate AAA's testimony. The RTC ruled that the
non-virgin state of the victim when first examined is enough proof that penetration
occurred, which is an essential requisite of carnal knowledge. The RTC also noted
that the age of the stillborn child at the time of delivery is consistent with the date
of the second rape, January 4, 2001. It further ruled that the absence of marks of
external bodily injuries does not negate rape as proof of injury is not an essential

element of the crime.[1°]

AAA's conduct after the rape incidents, according to the trial court, should not be
taken against her. Her non-revelation of the rape incidents can be attributed to her

fear as the accused-appellant threatened to kill her and her family.[20]

The RTC ruled that the positive and categorical testimony of a rape victim should
prevail over the accused-appellant's bare denial and alibi, the latter being self-
serving.

Finally, the RTC took into consideration the special qualifying circumstance of the
accused-appellant's relationship to the victim, the same being properly alleged in



the Amended Informations and proven during the trial.[21]

The RTC disposed, thus:

WHEREFORE, premises considered, the court finds the accused Alberto
Fortuna Alberca GUILTY beyond reasonable doubt of two (2) counts of
qualified rape committed against (AAA), eleven-year-old daughter of his
common-law spouse, and sentences him to suffer reclusion perpetua in
each case, instead of death, in accordance with Republic Act No. 9346.

For each count of qualified rape, the accused is hereby ordered to pay
(AAA) the sums of seventy five thousand pesos (P75,000.00) as civil
indemnity, seventy five thousand pesos (P75,000.00) as moral damages,
and twenty five thousand pesos (P25,000.00) as exemplary damages.

SO ORDERED.[22]

The Ruling of the CA

The CA sustained accused-appellant's conviction as found by the RTC, upholding
AAA's credibility as a witness as she was firm and unrelenting in pointing to the

accused-appellant as the one who raped her on two occasions.[23]

The CA also ruled that there is no standard behavioral response from rape victims;
hence, the truth or falsehood of an allegation of rape cannot be gauged therefrom,

contrary to the accused-appellant's argument.[24]

The CA likewise dismissed accused-appellant's argument that the absence of
physical injury, hymenal laceration, and seminal fluid negates the fact of rape, the

same not being an essential element of the crime.[25]

The fact that AAA was found to be seven months pregnant on July 26, 2001, leading
to the conclusion that she was already pregnant on December 26, 2000, does not

negate the fact of rape on January 4, 2001.[26] The CA cited jurisprudence to the
effect that a month's difference in the stage of pregnancy as shown by the physical

examination is not substantial.[27]

The CA, thus, affirmed the RTC's finding that the prosecution was able to establish
accused-appellant's guilt beyond reasonable doubt to the charges. The appellate
court, however, modified the penalty by increasing the exemplary damages awarded
by the RTC from Twenty Five Thousand Pesos (Php25,000) to Thirty Thousand Pesos

(Php30,000) to conform with the prevailing jurisprudence at that time.[28] Also, the
CA imposed an interest on the rate of six percent per annum on all the damages

awarded from the finality of the judgment until said amounts are fully paid.[2°]

The CA, in its appealed Decision, disposed thus:



WHEREFORE, the appeal is hereby DENIED. The Regional Trial Court's
Decision finding accused-appellant Alberto Fortuna Alberca guilty beyond
reasonable doubt of two (2) counts of the crime of qualified rape,
sentencing him to suffer the penalty of reclusion perpetua, in lieu of
death and ordering him to pay the offended party P75,000.00 as civil
indemnity and P75,000.00 as moral damages for each count of qualified
rape is AFFIRMED with MODIFICATION that the exemplary damages is
increased to P30,000.00 for each count of qualified rape.

Accused-appellant Alberto Fortuna Alberca is further ordered to pay the
offended party interest on all damages awarded at the legal rate of 6%
per annum from the date of finality of this decision until such amounts
shall have been duly paid.

SO ORDERED.[30]

Hence, this appeal.

Both the Office of the Solicitor General (OSG), for the People, and the accused-
appellant manifested before this Court that they are adopting their respective Briefs

filed before the CA in lieu of the supplemental briefs required by this Court.[31]

The Issue

The sole issue in this case is whether or not the accused-appellant is guilty beyond
reasonable doubt of two counts of Qualified Rape.

This Court's Ruling

In the main, accused-appellant attacks AAA's credibility, averring that the facts and

circumstances narrated by AAA are improbable and questionable.[32] Specifically,
accused-appellant points out that AAA did not shout and ask for help while she was
allegedly being dragged along the road. AAA likewise did not run away when she
had the opportunity to do so while accused-appellant was allegedly taking off his
pants which took time. Also, AAA's story that accused-appellant told her to come
with him to the forest when she was with her brother and classmates in a public
road during daytime was unbelievable, according to the accused-appellant, as she
could have refused to go with him, cried for help, and fought back but she did not.
Accused-appellant avers that the RTC merely assumed the truthfulness of the said
narration pursuant to the principle on minor witnesses. The accused-appellant also
raises the fact of the absence of seminal fluid and physical injury, and the
improbability of having sexual intercourse with AAA from December 18, 2000 to

January 4, 2001, as the latter was already pregnant during that period.[33]
We affirm the conviction.

The Court is not at all swayed by the arguments of the accused- appellant. The RTC



