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SECOND DIVISION

[ G.R. No. 214673, November 20, 2017 ]

RIZALDO L. ORSOS, PETITIONER, V. PEOPLE OF THE
PHILIPPINES, RESPONDENT.

DECISION

PERLAS-BERNABE, J.:

Assailed in this petition for review on certiorarilll are the Decision[2] dated June 21,

2013 and the Resolution[3] dated September 3, 2014 rendered by the Court of
Appeals (CA) in CA-G.R. CEB-CR No. 01574, which affirmed with modification the

Decision[4] dated October 5, 2010 of the Regional Trial Court of [ |Gzl (RTO)
finding petitioner Rizaldo L. Orsos (petitioner) guilty beyond reasonable doubt for
acts of lasciviousness, defined and penalized under Article 336 of the Revised Penal
Code (RPC), as amended, and sentenced him to suffer the indeterminate penalty of
imprisonment for a period of three (3) months and one (1) day of arresto mayor, as
minimum, to two (2) years and five (5) months of prision correccional, as
maximum, and to pay the amounts of P25,000.00 as moral damages and
P25,000.00 as civil indemnity.

The Facts

At the time material to this case, the minor victim (AAALS]) was only fourteen (14)
years old, having been born on July 6, 1992, as evidenced by her Certificate of Live

Birth.[6] She was then a third year high school student at |Gz in
B \hcre petitioner was then working as a teacher and Citizen's Army

Training (CAT) Commandant.l7] AAA was one of petitioner's students. 8]

At around 9:30 in the morning of April 21, 2007, while the CAT trainees, including

AAA, were at the] I - I or = clean-up drive, petitioner called

AAA and asked her if she had decided on becoming a CAT officer, to which she

answered yes.[9] Petitioner then instructed her to go to his house at 1:00 in the
afternoon of the same day for her supposed initiation. As she did not know where
petitioner's house was located, she went back to the school at around 12:30 in the
afternoon instead and waited for him to arrive. When petitioner saw AAA, he told

her to follow him to his house and keep a little distance between them.[10]

Upon arrival thereat, petitioner instructed her to take a seat while he went to the
bathroom for a few minutes. AAA noticed that except for the two of them, no one
else was in the house. Thereafter, he emerged from the bathroom and asked her if

she was really determined to become a CAT officer, to which she replied yes.[11]
Petitioner then told her that he had a crush on her, that he wanted her to become

his mistress, and that he will give her all her needs.[12] Then, he pulled her to his
lap and asked her to kiss him. Thinking it was part of the initiation rites, AAA kissed



his right cheek. Thereafter, petitioner asked her to sit on the sofa and proceeded to
kiss her on the lips, leading her to cry. Petitioner then instructed her to lie down on
the sofa, lifted her shirt and underwear, and sucked her right breast for about two

minutes.[13] AAA was frightened and could not complain. Petitioner was about to
unzip her pants when she pleaded for him not to do so as she had her menstrual

period then.[14] At this point, petitioner stood up and went back to the bathroom.
When he re-emerged, he told her to stop crying and not to report the incident if she

truly wanted to become a CAT officer.[15] Although AAA told her friend about the
incident, she decided not to tell her family.[16] Instead, she told her parents that she

wanted to rest, quit school, and spend some time with her sisters in Manila.[17]
After a year in Manila, she went back to |l and enrolled in fourth year

high school.[18]

Sometime in July 2008, several female CAT officers in | | I revealed that

petitioner had molested them and filed cases against him in court.[1°] Prompted by
her mother's inquiry if petitioner had also molested her, AAA finally disclosed the

details of the incident to her and the reason why she did not do so sooner.[20]

Consequently, a complaintl?2l] charging petitioner with acts of lasciviousness,
defined and penalized under Article 336 of the RPC, as amended, in relation to
Republic Act (RA) No. 7610, was filed on October 6, 2008, the accusatory portion of
which reads:

"That on or about 1:00 o'clock in the afternoon of 21 April 2007, in
I rhilippines, and within the jurisdiction of this Honorable
Court, the above named accused, with lewd designs, did then and there
willfully, unlawfully and feloniously kiss the lips and suck the breasts of
one [AAA], a female and minor of 16 years old without her consent and
against her will, and which acts of the former likewise constitute other
child abuse.

By reason of the unlawful acts of the accused, the victim is entitled for
damages pursuant to the provision of the New Civil Code.

CONTRARY TO LAW."[22]

When arraigned with the assistance of counsel, petitioner entered a plea of "not

guilty."[23] During trial, he denied the charges against him and claimed that when
he was a teacher and the CAT Commandant in | |, AAA never became his

student and that he did not meet her as an applicant to become a CAT officer.[24] He
averred that CAT initiation rites were conducted during the school year and inside

the school premises.[25] Moreover, it was the senior CAT officers who recruited the

new ones, and that AAA did not apply to become a CAT officer in 2007.[26] He
asserted that no initiation rites were conducted in April 2007 nor did he invite AAA

to his house for any such initiation.[2”] On the contrary, he claimed to be in his
house in Malonoy, Dao, Capiz in April 2007, for a summer vacation.[28]

The RTC Ruling

In a Decision[29] dated October 5, 2010, the RTC convicted petitioner of acts of
lasciviousness and sentenced him to suffer the penalty of imprisonment for a period



of three (3) months and one (1) day of arresto mayor medium, as minimum, to two
(2) years and five (5) months of prision correccional medium, as maximum, and to

pay AAA the amount of P25,000.00 as moral and exemplary damages.[30]

In so ruling, the RTC gave more credence to the clear and straightforward testimony
of AAA on how petitioner sexually abused her. Citing the well-settled rule that no girl
would concoct a story of sexual assault nor subject herself and her family to trauma
and embarrassment unless she was speaking the truth, the RTC found no evidence
that AAA and her family fabricated the story in order to humiliate petitioner, who

was then the CAT Commandant of || Ell.(°1' Conversely, the RTC rejected
petitioner's defense of denial, finding the same insufficient to absolve him of

criminal liability.[32]

Aggrieved, petitioner appealed(33] to the CA.

The CA Ruling

In a Decision[34] dated June 21, 2013, the CA affirmed petitioner's conviction for
acts of lasciviousness, with modification as to damages. The CA found that AAA's
testimony clearly and categorically established petitioner's identity as the person

who molested her.[35] As such, there being no showing that AAA was actuated by
improper motive, the presumption is that she was not so actuated and her

testimony is entitled to full faith and credence.[36] Moreover, petitioner failed to
show that it was physically impossible for him to be at the locus criminis or its
immediate vicinity at the time of the commission of the crime. Although he testified
that he and his wife were at their residence in Malonoy, Dao, Capiz for a summer
vacation, it was not impossible for him to be at [} ]l 2t the time of the

incident, the two places being proximate to each other.[37]

Further, the CA found that petitioner committed lewd acts against AAA when he

kissed her on the lips and sucked her right breast.[38] Rejecting petitioner's
argument that the elements of force and intimidation were not established by the
prosecution, the CA held that petitioner's moral ascendancy or influence, being

AAA's teacher, substitutes for the element of force and intimidation.[3°]

Accordingly, the CA sustained the penalty imposed by the RTC but modified the
amount of damages, awarding the sum of P25,000.00 as moral damages and

P25,000.00 as civil indemnity.[40] However, it deleted the award for exemplary
damages in the absence of any aggravating circumstances in this case.[41]

Petitioner's motion for reconsideration[2] was denied in a Resolution[43] dated
September 3, 2014; hence, this petition.

The Issue Before the Court

The sole issue for the Court's resolution is whether or not the CA erred in affirming
petitioner's conviction for acts of lasciviousness under Article 336 of the RPC, as
amended.

The Court's Ruling

The petition is bereft of merit.



At the outset, it bears to emphasize the recognized rule in this jurisdiction that the
assessment of the credibility of witnesses is a domain best left to the trial court
judge because of his unique opportunity to observe the deportment and demeanor
of a witness on the stand, a vantage point denied appellate courts; and when his
findings have been affirmed by the CA, these are generally binding and conclusive
upon this Court. While there are recognized exceptions to the rule, the Court found
no substantial reason to overturn the identical conclusions of the trial and appellate

courts on the matter of AAA's credibility.[44]

Acts of lasciviousness is defined and penalized under Article 336 of the RPC, which
reads:

Article 336. Acts of Lasciviousness. - Any person who shall commit any
act of lasciviousness upon other persons of either sex, under any of the
circumstances mentioned in the preceding article, shall be punished by
prision correccional.

There must be a confluence of the following elements before conviction can be had
for such crime: (1) that the offender commits any act of lasciviousness or lewdness;
(2) that it is done under any of the following circumstances: (a) through force,
threat, or intimidation; (b) when the offended party is deprived of reason or
otherwise unconscious; (c¢) by means of fraudulent machination or grave abuse of
authority; and (d) when the offended party is under twelve (12) years of age or is
demented, even though none of the circumstances mentioned above be present;

and (3) that the offended party is another person of either sex.[4]

On the other hand, RA 7610 finds application when the victims of abuse,
exploitation or discrimination are children or those "persons below 18 years of age
or those over but are unable to fully take care of themselves or protect themselves
from abuse, neglect, cruelty, exploitation or discrimination because of a physical or

mental disability or condition."[%®] Section 5 (b) thereof provides:

Section 5. Child Prostitution and Other Sexual Abuse.- Children, whether
male or female, who for money, profit, or any other consideration or due
to the coercion or influence of any adult, syndicate or group,
indulge in sexual intercourse or lascivious conduct, are deemed to be
children exploited in prostitution and other sexual abuse.

The penalty of reclusion temporal in its medium period to reclusion
perpetua shall be imposed upon the following:

X XXX

(b) Those who commit the act of sexual intercourse or lascivious
conduct with a child exploited in prostitution or subject to other
sexual abuse; Provided, That when the victim is under twelve (12)
years of age, the perpetrators shall be prosecuted under Article 335,
paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the
Revised Penal Code, for rape or lascivious conduct, as the case may be:
Provided, That the penalty for lascivious conduct when the victim is
under twelve (12) years of age shall be reclusion temporal in its medium
period[.] (Emphases supplied)



The requisites for sexual abuse under Section 5 (b) of RA 7610 are as follows: (1)
the accused commits the act of sexual intercourse or lascivious conduct; (2) the
said act is performed with a child exploited in prostitution or subjected to other
sexual abuse; and (3) that the child, whether male or female, is below 18 years of

age.[%7] "Lascivious conduct" is defined in Section 32, Article XIII of the
Implementing Rules and Regulations (IRR) of RA 7610, as follows:

[T]he intentional touching, either directly or through clothing, of
the genitalia, anus, groin, breast, inner thigh, or buttocks, or the
introduction of any object into the genitalia, anus or mouth, of any
person, whether of the same or opposite sex, with an intent to abuse,
humiliate, harass, degrade, or arouse or gratify the sexual desire
of any person, bestiality, masturbation, lascivious exhibition of the

genitals or pubic area of a person.[48] (Emphases supplied)

A meticulous perusal of the records reveals that all the elements of both acts of
lasciviousness under Article 336 of the RPC and /ascivious conduct under Section 5
(b) of RA 7610 have been sufficiently established in this case. AAA's minority, as she
was only 14 years old at the time of the incident, had been sufficiently established

with the presentation of her Certificate of Live Birth,[4°] showing that she was born
on July 6, 1992. It was likewise established that petitioner, who was then a teacher
and CAT Commandant in AAA's school, and therefore, a person who exercised moral
ascendancy and influence upon her, committed lascivious or lewd conduct against
her by kissing her lips and sucking her right breast.

Petitioner insists that force and intimidation as an element of acts of lasciviousness

was not established in this case.[50] In Quimvel v. People,[51] however, the Court
clarified that "force and intimidation" is subsumed under "coercion and influence,"
and that "x x x lascivious conduct under the coercion or influence of any adult exists
when there is some form of compulsion equivalent to intimidation which subdues the
free exercise of the offended party's free will. x x x [T]he term 'influence' means the
'improper use of power or trust in any way that deprives a person of free will and
substitutes another's objective.' Meanwhile, 'coercion' is the 'improper use of x x X

power to compel another to submit to the wishes of one who wields it.""[>2]

In this case, it has been established that petitioner, who was AAA's teacher and then
the CAT Commandant in her school, was able to carry out his lewd acts by asking
her twice if she was determined to become a CAT officer. Petitioner's inquiry strongly
suggested that if AAA really wanted to become a CAT officer, she should accede to
his demands and allow him to commit lascivious conduct upon her person.
Therefore, petitioner exercised influence and coercion upon AAA in order to commit
the crime against her, thereby satisfying the element of force and intimidation in this
case. Besides, although petitioner was not armed nor did he threaten AAA, his moral

ascendancy over her is a sufficient substitute for the use of force or intimidation,[>3]
as pointed out by the CA.

In view of the foregoing, petitioner's conviction is upheld not for the crime of acts of
lasciviousness under Article 336 of the RPC in relation to Section 5 (b) of RA 7610,
but for "lascivious conduct'' under Section 5 (b) of RA 7610, considering that

she was 14 years of age at the time of the commission of the crime.[54]



