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GERARDO A. CARIQUE, PETITIONER, VS. PHILIPPINE SCOUT
VETERANS SECURITY AND INVESTIGATION AGENCY, INC.,

AND/OR RICARDO BONA AND SEVERO** SANTIAGO,
RESPONDENTS.

  
D E C I S I O N

DEL CASTILLO, J.:

This Petition for Review on Certiorari[1] assails the November 30, 2010 Decision[2]

of the Court of Appeals (CA) in CA-G.R. SP No. 99967, which denied the Petition for
Certiorari filed therewith and affirmed the October 30, 2006 Decision[3] of the
National Labor Relations Commission (NLRC) dismissing petitioner Gerardo A.
Carique's (petitioner) Complaint for illegal dismissal against respondents Philippine
Scout Veterans Security and Investigation Agency, Inc. (respondent agency) and/or
Ricardo Bona (Bona) and Severo Santiago (Santiago). Also assailed is the June 22,
2011 Resolution[4] of the CA denying petitioner's Motion for Reconsideration.[5]

Antecedent Facts

On November 8,1990, petitioner was hired as security guard by respondent agency
owned by respondent Santiago and managed by respondent Bona. He was
thereafter assigned/posted to respondent agency's several clients, the last of which
was at National Bookstore - Rosario, Pasig Branch.[6] On October 28, 2002,
petitioner was relieved from his post at the National Bookstore - Rosario, Pasig
Branch and was replaced by Security Guard Roel Juan pursuant to a rotation policy
being implemented by respondent agency.

On May 6, 2003, petitioner filed an illegal dismissal case against respondents before
the Labor Arbiter, docketed as NLRC NCR Case No. 00-05-05393-2003. The
complaint was subsequently amended to include his claims for illegal deduction,
damages and refund of cash bond.[7]

Petitioner alleged that on October 30, 2002, shortly after his relief, he reported to
respondent agency's office and inquired about his next assignment. He was,
however, informed of the lack of available assignment. He then reported
continuously but was repeatedly advised to wait for a new posting. He was thus
surprised when on March 9, 2003, he received a memorandum[8] from respondent
agency requiring him to explain his Absence Without Leave (AWOL) since November
30, 2002. He submitted an explanation[9] on the charge, but no assignment at all
was given to him. On May 5, 2003, he again returned, but was compelled to
acknowledge receipt of a memorandum[10] dated April 30, 2003 requiring him to



explain his unjustified refusal to accept the posts offered to him and his AWOL.
Attached to the memorandum were three Special Security Detail (SSD)[11] which
required him to report for assignment at the National Bookstore, SM Bicutan, Taguig
on March 11, 2003 and at East Asia Diesel Power Corporation and Country Space
Condominium on March 17, 2003. Contending that the SSDs attached to the
memorandum were fabricated by respondent agency in order to evade liability,
petitioner refused to acknowledge receipt of the said memorandum. These events
led him to file an illegal dismissal case against respondents.

Respondents denied having dismissed petitioner, let alone illegally, and alleged that
petitioner was relieved from his post because of a rotation policy being implemented
as required by respondent agency's clients; that this lawful practice of relieving
security personnel from their posts did not amount to terminating the security
personnel from employment but was simply meant to place them on floating status
while awaiting a new assignment; that petitioner was offered an assignment for
posting at the National Bookstore - SM Bicutan Branch as evidenced by SSD[12]

dated March 11, 2003 some five months after his relief; that this offer was,
however, refused by petitioner for no known reason; and, that after five days,
petitioner was again offered another assignment at the Country Space Condominium
at Buendia, Makati as shown in the SSD[13] dated March 17, 2003 but petitioner
rejected this second offer anew for no reason at all. Hence, respondents issued a
memorandum dated April 30, 2003 requiring petitioner to explain his actions. Two
officers of respondent agency, Ermelo Basal (Duty Officer Basal) and Fernando Amor
(Investigator General Amor), submitted sworn statements[14] attesting to the fact
that the offers for posting were refused by petitioner.

In his reply, petitioner averred that he did not consider the SSDs as valid offers for
his posting; that there were apparent discrepancies between the three SSDs
submitted by him and the two SSDs presented by respondents; and, that the
conflicting entries between the SSDs submitted by him vis-a-vis those submitted by
respondents were suggestive of irregularities in their issuances.

Ruling of the Labor Arbiter

In a Decision[15] dated April 30, 2004, the Labor Arbiter declared petitioner to have
been illegally dismissed on the ground that respondents repeatedly denied
petitioner's demands/requests for assignment/posting. The Labor Arbiter thus
ordered respondents to pay petitioner separation pay of P45,000.00, partial
backwages of P90,000.00, and to refund petitioner's cash bond in the amount of
P17,840.00.

Ruling of the National Labor Relations Commission

In their appeal before the NLRC, respondents averred that the Labor Arbiter gravely
erred in relying on petitioner's baseless allegations and disregarding their convincing
countervailing evidence consisting of the SSDs and the sworn statements of
respondent agency's officers attesting to the fact that petitioner refused to accept
his new assignment. Respondents thus sought the invalidation of the Labor Arbiter's
award for separation pay, backwages, and the refund of cash bond.

In a Decision[16] dated October 30, 2006, the NLRC granted respondents' appeal



and annulled the Labor Arbiter's judgment. The NLRC was convinced that petitioner
had refused new assignments. The NLRC found that petitioner never denied having
received copies of the SSDs as well as the memorandum asking him to explain his
refusal to accept the offered assignments. The NLRC noted that petitioner, far from
complying with the memorandum directing him to explain his alleged refusal, chose
to ignore the memorandum and instead filed a case against respondents. The NLRC
stressed that all that petitioner did was to point out alleged discrepancies and
conflicting entries in the SSDs but did not categorically deny that he received these
detail orders. The NLRC also noted that petitioner even adopted these documents as
part of the evidence he submitted before the Labor Arbiter. The NLRC, thus,
concluded that petitioner was not at all dismissed; instead, he rejected the
assignments given to him.

In any event, the NLRC ordered the refund of petitioner's cash bond in view of
respondents' admission that the cash bond should be remitted upon severance of
employment and upon petitioner's manifestation that he was no longer interested to
work for respondent agency. The dispositive portion of the NLRC Decision reads:

WHEREFORE, respondents' appeal is hereby GRANTED, the appealed
Decision is hereby SET ASIDE and a new one entered dismissing the
complaint for lack of merit. Respondents are, however, ordered to refund
to complainant his cash bond in the amount of P17,840.00.

 

SO ORDERED.[17]
 

Petitioner moved for reconsideration which was denied by the NLRC in its
Resolution[18] of June 12, 2007.

 

Ruling of the Court of Appeals
 

Via a Petition for Certiorari,[19] petitioner appealed the NLRC Decision to the CA.
Petitioner reiterated that he was illegally dismissed and that he continuously pleaded
for new assignments but was not given any by respondent agency; that the SSDs
issued to him by respondent agency were fabricated and were merely prepared by
respondent agency in order to evade liability. Petitioner prayed for the reinstatement
of the Labor Arbiter's Decision.

 

In a Decision[20] dated November 30, 2010, the CA denied the Petition for Certiorari
and affirmed the NLRC Decision. The CA ruled that when petitioner was relieved
from his post at the National Bookstore Rosario, Pasig Branch on October 28, 2002,
he was merely placed on floating status or temporary off-detail and was not
dismissed. His floating status did not exceed six months as he was in fact given new
assignments within five months from his alleged relief but he refused these new
assignments.

 

Petitioner moved for reconsideration which was denied by the CA in its
Resolution[21] of June 22, 2011.

 

Issue
 

Hence, this Petition raising the issue of whether petitioner was illegally dismissed.
 



Petitioner's Arguments

Petitioner maintains that the evidence he adduced before the Labor Arbiter compels
the conclusion that he was illegally dismissed, respondents' evidence
notwithstanding. Petitioner avers that his 12 years of service with respondent
agency as well as the filing the instant complaint, belied any intention on his part to
forego or abandon his employment. Petitioner insists that, in any event, he was
constructively dismissed because respondent agency's alleged offerings of new
assignments did not effectively toll the six-months floating period, because first, his
relief did not arise from a bonafide suspension of the company's operation as
contemplated in Article 286 of the Labor Code[22] effectively placing him on
temporary off-detail for a period not exceeding six months. The reason for his relief,
i.e. rotation policy, was for regulatory purpose only and presupposed available
assignments under other existing service contracts. Secondly, the new assignments
offered to him were temporary reliever positions, and did not reinstate him to his
former position with a regular status.

Our Ruling

The Petition is without merit.

We find no cogent reason to depart from the factual finding of both the NLRC and
the CA that petitioner was not illegally dismissed. The evidence on record clearly
shows that respondents did offer petitioner new assignments. The SSDs and the
affidavits executed by Duty Officer Basal and by Investigator General Amor attest to
this incontrovertible fact.

This Court is not unmindful of the rule that the employer has the burden of proving
that the employee's termination was for a valid or authorized cause. However,
before the employer is tasked to discharge this burden, it is incumbent upon the
employee to prove by substantial evidence the fact that he was indeed illegally
dismissed from employment.[23] Illegal dismissal must be established by positive
and overt acts clearly indicative of a manifest intention to dismiss. This critical
affirmative fact must be proved by the party alleging the same with substantial
evidence as required by the nature of this case.[24] Mere allegation is neither proof
nor evidence.[25]

Here, we find that petitioner anchored his claims on unfounded and unproven
allegations. No positive or direct evidence was adduced to show that he was indeed
illegally dismissed from employment, either factually or constructively. If anything,
the evidence on record showed that petitioner was relieved from his last assignment
because of the implementation of a rotation policy by respondent agency which was
requested by its clients; and that as correctly found by the CA, petitioner, from that
point on, was considered on floating status or on temporary off-detail which is not
an unusual occurrence for security guards given that their assignments primarily
depend on the contracts entered into by the agency with third parties.[26] Placing
petitioner on floating or off-detail status for not more than six months is not
prohibited by law and did not amount to dismissal.[27]

Petitioner's insistence that he was not given any new assignment after his relief was


