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PHILLIPS SEAFOOD (PHILIPPINES) CORPORATION,
PETITIONER, VS. THE BOARD OF INVESTMENTS, RESPONDENT.

  
D E C I S I O N

TINGA, J.:

This is a petition for review on certiorari[1] under Rule 45 of the 1997 Rules of Civil
Procedure, assailing two related resolutions of the Court of Appeals in CA-G.R. SP
No. 89327. The Resolution[2] dated 24 May 2006 dismissed petitioner's petition for
review under Rule 43 and its omnibus motion seeking to amend the petition and to
suspend the period for filing a reply. The Resolution[3] dated 24 November 2006
denied petitioner's motion for reconsideration of the earlier resolution.

The following factual antecedents are matters of record.

Petitioner Phillips Seafood (Philippines) Corporation is a domestic corporation
engaged in the export of processed crabmeat and other seafood products. Petitioner
was incorporated on 20 October 1992 and registered under its previous corporate
name of Phillips Seafood Masbate, Inc.

On 08 January 1993, petitioner registered with respondent Bureau of Investments
(BOI) as an existing and expansion producer of soft shell crabs and other seafood
products, on a non-pioneer status under Certificate of Registration No. EP 93-219.[4]

Petitioner's plant was situated in Piña, Masbate, while its administrative office was
then located in Cebu City before it was subsequently relocated to Calong-Calong,
Airport Subdivision, Bacolod City.

Petitioner was granted an Income Tax Holiday (ITH) for six (6) years beginning July
1993 to July 1999,[5] for locating in a less-developed area in accordance with Article
40[6] of Executive Order (E.O.) No. 226, otherwise known as The Omnibus
Investments Code of 1987.

Petitioner used to supply semi-processed raw materials to Phillips Seafood (Phils.),
Inc. (PSPI), an affiliate corporation also engaged in the export of seafood products,
before the latter's closure due to financial difficulties. On 21 July 1997, petitioner
acquired the right to use the canning facility of PSPI in Bacolod City during the
temporary suspension of PSPI's operations. Unable to recover from its financial
reverses, PSPI eventually stopped operations.

On 14 December 1998, petitioner acquired the title to the plant, facilities,
equipment and other assets belonging to PSPI, including its picking facilities in Cebu
City.[7] In October 1999, petitioner relocated its plant and office in Bacolod City to



Barangay Banica, Roxas City. Petitioner informed respondent BOI of said transfer.[8]

Petitioner also filed with respondent BOI an application for registration of its new
plant having an expanded capacity of 155,205 kilograms a year.

In a letter dated 18 November 1999, respondent BOI informed petitioner that the
latter's ITH under Certificate of Registration No. EP 93-219 would be extended until
12 August 2000, pursuant to Article 39 (a) (1) (ii)[9] of Executive Order No. 226.[10]

On 06 January 2000, respondent BOI granted petitioner's application for registration
of its new plant in Roxas City under Certificate of Registration No. VI EP 2000-002.
Petitioner's registration was categorized as a new producer on a non-pioneer status
with an ITH for four years beginning January 2000.[11]

On 22 June 2000, respondent BOI approved the registration of petitioner as a "New
Producer of Processed Fish" under another Certificate of Registration No. XI EP
2000-74 with an ITH for four years beginning April 2000.[12]

On 04 May 2000, petitioner filed with respondent BOI an application for an ITH for
taxable year 1999 under Certificate of Registration No. EP 93-219. It filed another
application for an ITH for the year 2000 under Certificate of Registration No. VI EP
2000-002 covering its crabmeat products and under Certificate of Registration No.
XI EP 20000-74 covering its processed fish products.

Petitioner changed its corporate name from PS-Masbate to its current name of
Phillips Seafood (Philippines) Corporation, which was approved by respondent BOI
on 16 February 2001.[13]

In a letter dated 25 September 2003, respondent BOI informed petitioner that the
ITH previously granted would be applicable only to the period from 13 August 1999
to 21 October 1999 or before petitioner's transfer to a "not less-developed area."[14]

Petitioner wrote respondent BOI requesting for a reconsideration of its decision.[15]

On 03 May 2004, petitioner received by fax BOI's letter denying its motion for
reconsideration.[16] Petitioner elevated the matter to the Office of the President,
which dismissed petitioner's appeal on the ground of lack of jurisdiction in a Decision
dated 22 September 2004.[17] The Office of the President likewise denied
petitioner's motion for reconsideration in an Order dated 14 March 2005.[18]

Petitioner received a copy of the order on 01 April 2005.

On 05 April 2005, petitioner filed a petition for review before the Court of Appeals,
questioning the dismissal of its appeal before the Office of the President. The
petition argued that the executive power of control over the acts of officials under
the Office of the President is superior to the appellate jurisdiction of the Court of
Appeals over decisions of quasi-judicial agencies under the 1997 Rules of Civil
Procedure.[19]

After respondent BOI filed its comment on the petition, petitioner filed an omnibus
motion asking for leave to file an amended petition to counter the issues raised in
the comment for the first time and to suspend the period for filing a reply.[20]



On 24 May 2006, the Court of Appeals rendered the first assailed resolution denying
petitioner's omnibus motion and dismissing its petition for review. The appellate
court denied petitioner's omnibus motion on the ground that the same was filed with
intent to delay the case. Simultaneously, the appellate court dismissed the petition
for review for having been filed out of time as petitioner opted to appeal to the
Office of the President instead of filing a Rule 43 petition to the Court of Appeals
within the reglementary period. On 24 November 2006, the Court of Appeals issued
the second assailed resolution denying petitioner's motion for reconsideration.

Hence, the instant petition anchored on the following arguments: (1) petitioner's
omnibus motion asking for the amendment of its petition for review was filed to
avoid the multiplicity of suits; (2) the executive power of control over the acts of
department secretaries must not be rendered illusory by rules of procedure; and (3)
petitioner is entitled to the ITH.

In the main, petitioner argues that the review by the Office of the President of the
decisions of respondent BOI must be allowed; otherwise, the President's
constitutional power to review the decisions of department secretaries will be
rendered illusory if said decisions may be reviewed only by the Court of Appeals.

The right to appeal is not a constitutional, natural or inherent right - it is a statutory
privilege and of statutory origin and, therefore, available only if granted or provided
by statute. It may be exercised only in the manner prescribed by, and in accordance
with, the provisions of the law.[21] Thus, in determining the appellate procedure
governing administrative agencies exercising quasi-judicial or regulatory functions
such as respondent BOI, a perusal of the legislative enactments creating them is
imperative.

The BOI was created by virtue of E.O. No. 226 at the time when then President
Corazon Aquino was exercising legislative powers under the Freedom Constitution
Executive Order (E.O.) No. 226, otherwise known as the Omnibus Investments Acts
of 1987, laid down the powers and duties of respondent both as a policy-making
body and a regulatory agency tasked with facilitating the growth of investment in
the country. Article 7, E.O. No. 226 directs respondent to act as a collegial body
when exercising its duties and powers. In addition to its administrative or policy-
making and regulatory functions, the BOI is also empowered to promulgate rules
and regulations to implement the provisions of E.O. No. 226.[22]

As a policy-making body, the BOI is charged with the duties, among others, of
preparing an annual investment priorities plan that gives incentives to specific
activities,[23] of recommending to the Bureau of Immigration the entry of foreign
nationals for employment purposes,[24] and of inspecting registered enterprises for
compliance purposes.[25]

Among the regulatory functions of the BOI are the processing of applications for
registration,[26] the cancellation of registration or suspension of the enjoyment of
certain incentives under E.O. No. 226,[27] and the resolution of controversies arising
from the implementation of E.O. No. 226.[28] There is no doubt that the resolution
of petitioner's claim that it is entitled to the ITH in the instant case calls for the



exercise of the BOI's regulatory functions.

E.O. No. 226 also provides for various remedies from the action or decision of the
BOI, depending on the nature of the controversy. These remedies, which are
interspersed among the provisions of E.O. No. 226, are as follows:

Art. 7. Powers and Duties of the Board. -- The Board shall be responsible
for the regulation and promotion of investments in the Philippines. x x x
The presence of four (4) governors shall constitute a quorum and the
affirmative vote of four (4) governors in a meeting validly held shall be
necessary to exercise its powers and perform its duties, which shall be as
follows:

 

(4) After due hearing, decide controversies concerning the
implementation of the relevant books of this Code that may arise
between registered enterprises or investors therein and government
agencies, within thirty (30) days after the controversy has been
submitted for decision: Provided, That the investor or the registered
enterprise may appeal the decision of the Board within thirty (30)
days from receipt thereof to the President;

 

x x x
 

Art. 36. Appeal from Board's Decision. -- Any order or decision of the
Board shall be final and executory after thirty (30) days from its
promulgation. Within the said period of thirty (30) days, said order
or decision may be appealed to the Office of the President. Where
an appeal has been filed, said order or decision shall be final and
executory ninety (90) days after the perfection of the appeal, unless
reversed.

 

x x x
 

Art. 50. Cause for Cancellation of Certificate of Authority or Payment of
Fine. -- A violation of any of the requirements set forth in Article 49 of
the terms and conditions which the Board may impose shall be sufficient
cause to cancel the certificate of authority issued pursuant to this Book
and/or subject firms to the payment of fines in accordance with the rules
and regulations issued by the Board: x x x Provided, further, That where
the issuance of said license has been irregular or contrary to law, any
person adversely affected thereby may file an action with the Regional
Trial Court where said alien or foreign business organization resides or
has its principal office to cancel said license. In such cases, no injunction
shall issue without notice and hearing; and appeals and other
proceedings for review shall be filed directly with the Supreme
Court.

 

x x x
 

Art. 82. Judicial Relief. -- All orders or decisions of the Board in cases
involving the provisions of this Code shall immediately be executory. No
appeal from the order or decision of the Board by the party adversely


