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THIRD DIVISION

[ G.R. No. 180884, June 27, 2008 ]

EMERLINDA S. TALENTO, IN HER CAPACITY AS THE PROVINCIAL
TREASURER OF THE PROVINCE OF BATAAN, PETITIONER, VS.
HON. REMIGIO M. ESCALADA, JR., PRESIDING JUDGE OF THE

REGIONAL TRIAL COURT OF BATAAN, BRANCH 3, AND PETRON
CORPORATION, RESPONDENTS.




DECISION

YNARES-SATIAGO, J.:

The instant petition for certiorari under Rule 65 of the Rules of Court assails the
November 5, 2007 Order[1] of the Regional Trial Court of Bataan, Branch 3, in Civil
Case No. 8801, granting the petition for the issuance of a writ of preliminary
injunction filed by private respondent Petron Corporation (Petron) thereby enjoining
petitioner Emerlinda S. Talento, Provincial Treasurer of Bataan, and her
representatives from proceeding with the public auction of Petron's machineries and
pieces of equipment during the pendency of the latter's appeal from the revised
assessment of its properties.

The facts of the case are as follows:

On June 18, 2007, Petron received from the Provincial Assessor's Office of Bataan a
notice of revised assessment over its machineries and pieces of equipment in
Lamao, Limay, Bataan. Petron was given a period of 60 days within which to file an
appeal with the Local Board of Assessment Appeals (LBAA).[2]   Based on said
revised assessment, petitioner Provincial Treasurer of Bataan issued a notice
informing Petron that as of June 30, 2007, its total liability is P1,731,025,403.06,[3]

representing deficiency real property tax due from 1994 up to the first and second
quarters of 2007.

On August 17, 2007, Petron filed a petition[4] with the LBAA (docketed as LBAA
Case No. 2007-01) contesting the revised assessment on the grounds that the
subject assessment pertained to properties that have been previously declared; and
that the assessment covered periods of more than 10 years which is not allowed
under the Local Government Code (LGC).   According to Petron, the possible valid
assessment pursuant to Section 222 of the LGC could only be for the years 1997 to
2006.  Petron further contended that the fair market value or replacement cost used
by petitioner included items which should be properly excluded; that prompt
payment of discounts were not considered in determining the fair market value; and
that the subject assessment should take effect a year after or on January 1, 2008. 
In the same petition, Petron sought the approval of a surety bond in the amount of
P1,286,057,899.54.[5]



On August 22, 2007, Petron received from petitioner a final notice of delinquent real
property tax with a warning that the subject properties would be levied and
auctioned should Petron fail to settle the revised assessment due.[6]

Consequently, Petron sent a letter[7] to petitioner stating that in view of the
pendency of its appeal[8] with the LBAA, any action by the Treasurer's Office on the
subject properties would be premature.   However, petitioner replied that only
Petron's payment under protest shall bar the collection of the realty taxes due,[9]

pursuant to Sections 231 and 252 of the LGC.

With the issuance of a Warrant of Levy[10] against its machineries and pieces of
equipment, Petron filed on September 24, 2007, an urgent motion to lift the final
notice of delinquent real property tax and warrant of levy with the LBAA.  It argued
that the issuance of the notice and warrant is premature because an appeal has
been filed with the LBAA, where it posted a surety bond in the amount of
P1,286,057,899.54.[11]

On October 3, 2007, Petron received a notice of sale of its properties scheduled on
October 17, 2007.[12]   Consequently, on October 8, 2007, Petron withdrew its
motion to lift the final notice of delinquent real property tax and warrant of levy with
the LBAA.[13]   On even date, Petron filed with the Regional Trial Court of
Bataan the instant case (docketed as Civil Case No. 8801) for prohibition
with prayer for the issuance of a temporary restraining order (TRO) and
preliminary injunction.[14]

On October 15, 2007, the trial court issued a TRO for 20 days enjoining petitioner
from proceeding with the public auction of Petron's properties.[15]   Petitioner
thereafter filed an urgent motion for the immediate dissolution of the TRO, followed
by a motion to dismiss Petron's petition for prohibition.

On November 5, 2007, the trial court issued the assailed Order granting Petron's
petition for issuance of writ of preliminary injunction, subject to Petron's posting of a
P444,967,503.52 bond in addition to its previously posted surety bond of
P1,286,057,899.54, to complete the total amount equivalent to the revised
assessment of P1,731,025,403.06.  The trial court held that in scheduling the sale of
the properties despite the pendency of Petron's appeal and posting of the surety
bond with the LBAA, petitioner deprived Petron of the right to appeal.   The
dispositive portion thereof, reads:

WHEREFORE, the writ of preliminary injunction prayed for by plaintiff is
hereby GRANTED and ISSUED, enjoining defendant Treasurer, her
agents, representatives, or anybody acting in her behalf from proceeding
with the scheduled public auction of plaintiff's real properties,   or any
disposition thereof, pending the determination of the merits of the main
action, to be effective upon posting by plaintiff to the Court of an
injunction bond in the amount of Four Hundred Forty Four Million Nine
Hundred Sixty Seven Thousand Five Hundred Three and 52/100 Pesos
(P444,967,503.52) and the approval thereof by the Court.




Defendant's Urgent Motion for the Immediate Dissolution of the



Temporary Restraining Order dated October 23, 2007 is hereby DENIED.

SO ORDERED.[16]

From the said Order of the trial court, petitioner went directly to this Court via the
instant petition for certiorari under Rule 65 of the Rules of Court.




The question posed in this petition, i.e., whether the collection of taxes may be
suspended by reason of the filing of an appeal and posting of a surety bond, is
undoubtedly a pure question of law.  Section 2(c) of Rule 41 of the Rules of Court
provides:



SEC. 2.  Modes of Appeal. -




(c)        Appeal by certiorari. - In all cases when only questions of law are
raised or involved, the appeal shall be to the Supreme Court by petition
for review on certiorari under Rule 45.  (Emphasis supplied)

Thus, petitioner resorted to the erroneous remedy when she filed a petition for
certiorari under Rule 65, when the proper mode should have been a petition for
review on certiorari under Rule 45.  Moreover, under Section 2, Rule 45 of the same
Rules, the period to file a petition for review is 15 days from notice of the order
appealed from.  In the instant case, petitioner received the questioned order of the
trial court on November 6, 2007, hence, she had only up to November 21, 2007 to
file the petition.  However, the same was filed only on January 4, 2008, or 43 days
late. Consequently, petitioner's failure to file an appeal within the reglementary
period rendered the order of the trial court final and executory.




The perfection of an appeal in the manner and within the period prescribed by law is
mandatory.   Failure to conform to the rules regarding appeal will render the
judgment final and executory and beyond the power of the Court's review.
Jurisprudence mandates that when a decision becomes final and executory, it
becomes valid and binding upon the parties and their successors in interest.  Such
decision or order can no longer be disturbed or reopened no matter how erroneous
it may have been.[17]




Petitioner's resort to a petition under Rule 65 is obviously a play to make up for the
loss of the right to file an appeal via a petition under Rule 45. However, a special
civil action under Rule 65 can not cure petitioner's failure to timely file a petition for
review on certiorari under Rule 45 of the Rules of Court. Rule 65 is an independent
action that cannot be availed of as a substitute for the lost remedy of an ordinary
appeal, including that under Rule 45, especially if such loss or lapse was occasioned
by one's own neglect or error in the choice of remedies.[18]




Moreover, even if we assume that a petition under Rule 65 is the proper remedy, the
petition is still dismissible.




We note that no motion for reconsideration of the November 5, 2007 order of the
trial court was filed prior to the filing of the instant petition.  The settled rule is that
a motion for reconsideration is a sine qua non condition for the filing of a petition for
certiorari. The purpose is to grant the public respondent an opportunity to correct
any actual or perceived error attributed to it by the re-examination of the legal and


