530 Phil. 98

SECOND DIVISION

[ G.R. NO. 133429, August 10, 2006 ]

SPOUSES VIRGILIO G. TAMAYO, JR. AND LUCINDA F. TAMAYO,
PETITIONERS, VS. HEIRS OF GAVINO DOMINGUEZ,
RESPONDENTS.

RESOLUTION

This is a petition for review of the December 5, 1997 decision[!] of the Court of
Appeals (CA) in CA G.R. CV No. 39583 which affirmed with modification the April 22,

1991 orderl2] of the Regional Trial Court (RTC) of Antipolo, Rizal, Branch 71, in Civil
Case No. 380-A.[3]

The facts follow.

To secure a P40,000 loan, Gavino Dominguez executed a real estate mortgage on
one-half of his commercial propertyl*] in favor of the Community Savings and Loan
Association[>] (CSLA) as mortgagee. The loan agreement was signed by Ricardo
Dominguez[®] as co-maker and specified November 26, 1976 as due date.[”]

The mortgagor Gavino Dominguez died without settling his obligation. On maturity
of the loan, CSLA filed a petition for extrajudicial foreclosure. In the auction sale,

the property was awarded to it as the highest bidder.[8] The certificate of sale was

registered in its name.[°] Upon the lapse of the one-year period of redemption, title
and ownership of half of the property were consolidated in its favor. Tax declaration
no. 6121 was issued, with CSLA and the deceased Gavino Dominguez as registered
co-owners.

On September 20, 1980, CSLA allegedly gave respondents, the heirs of Gavino
Dominguez, the option to repurchase within thirty days its half of the property.
When they failed to avail of the offer, CSLA sold the same to petitioners Virgilio
Tamayo, Jr. and Lucinda Tamayo. Tax declaration no. 046132 was issued, naming
petitioner Virgilio Tamayo, Jr. and the deceased Gavino Dominguez as co-owners of
the property.

On February 17, 1984, petitioners filed with the RTC of Antipolo, Rizal, Branch 71,

an action for partition[10] against respondents who opposed it mainly on the ground
that, since CSLA committed a violation of the mortgage deed when it failed to send
Gavino Dominguez or his heirs a notice of the extrajudicial foreclosure and sale, the
proceeding was null and void.

Initially,[11] the trial court ordered the partition of the property. However, acting on
respondents' motion for reconsideration, [12]



the trial court [reconsidered] its earlier decision in this case and
[nullified] the extrajudicial foreclosure of the mortgage made by [CSLA]
and the subsequent sale of the property to [petitioners], and [allowed
respondents] to redeem said property from [CSLA] upon payment of the

loan.[13]

It also ordered petitioners to pay respondents the sum of P5,000 as attorney's fees.

On appeal, the CA affirmed the RTC's revised order but deleted the award of
attorney's fees since the reason therefor was not explained by the trial court. The
motion for reconsideration was denied. Hence, this recourse.

The petition is denied.

The main issue before us is whether the CSLA sent a notice of the extrajudicial
foreclosure and sale to the mortgagor, deceased Gavino Dominguez, or to his heirs
as required in the mortgage deed. Section 10 thereof read:

(10) All correspondence relative to this Mortgage, including demand
letters, summons, subpoenas or notification of any judicial or extra
judicial actions shall be sent to the Mortgagor at the address given above
or at the address that may hereafter be given in writing by the Mortgagor

to the Mortgagee...[14]

"(The) question of non-compliance with notice and publication requirements of an
extrajudicial foreclosure sale is a factual issue."[15]

Settled is the rule that this Court is not a trier of facts. In the exercise of
its power of review, the findings of fact of the Court of Appeals are
conclusive and binding and consequently, it is not our function to analyze

or weigh evidence all over again.[16]

We adopt the CA's finding that CSLA violated the notice requirement in the
mortgage deed. As held by the appellate court:

Indeed, as correctly found by the lower court, there is no evidence in
this case to show that the [CSLA] properly sent notice of the
foreclosure proceedings to deceased mortgagor Gavino
Dominguez or to his heirs, pursuant to Section 10 of the Real
Estate Mortgage Contract. We cannot submit to [petitioners'] reliance
on "Exhibit I", the alleged notice of foreclosure proceedings sent to
deceased Gavino Dominguez, inasmuch as there is no showing that in the
"blank" return card of said letter [,] the same was properly received by
deceased Gavino Dominguez or by his heirs or by any duly authorized

person.[17]

In extrajudicial foreclosure proceedings, personal notice to the mortgagor is actually

unnecessary unless stipulated.[18] In this case, the parties voluntarily agreed on an
additional stipulation embodied in Section 10 of the mortgage deed. Not being
contrary to law, morals, good customs and public policy, CSLA should have complied
with it faithfully.



