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FIRST DIVISION

[ G.R. No. 129279, March 04, 2003 ]

ALFREDO M. OUANO, PETITIONER, VS. COURT OF APPEALS, AND
HEIRS OF JULIETA M. OUANO, RESPONDENTS.

  
D E C I S I O N

AZCUNA, J.:

Before us is a petition for review on certiorari against the decision and resolution of
the Court of Appeals on CA-GR CV No. 33499[1] affirming the decision of the
Regional Trial Court of Cebu, Branch 19, in Civil Case No. CEB-596, which set aside
the extrajudicial foreclosure proceedings involving respondents’ properties.

From the documentary evidence and the Stipulation of Facts[2] filed by the parties
before the Regional Trial Court of Cebu, the facts of the case are, as follows:

On June 8, 1977, respondent Julieta M. Ouano (Julieta), now deceased, obtained a
loan from the Philippine National Bank (PNB) in the amount of P104,280.00. As
security for said loan, she executed a real estate mortgage over two parcels of land
located at Opao, Mandaue City.[3] She defaulted on her obligation. On September
29, 1980, PNB filed a petition for extrajudicial foreclosure with the City Sheriff of
Mandaue City.

On November 4, 1980, the sheriff prepared a notice of sale setting the date of public
auction of the two parcels of land on December 5, 1980 at 9:00 a.m. to 4:00 p.m.
[4] He caused the notice to be published in the Cebu Daily Times, a newspaper of
general circulation in Mandaue City, in its issues of November 13, 20 and 27, 1980.
[5] He likewise posted copies thereof in public places in Mandaue City and in the
place where the properties are located.[6]

However, the sale as scheduled and published did not take place as the parties, on
four separate dates, executed Agreements to Postpone Sale (Agreements).[7] These
Agreements were addressed to the sheriff, requesting the latter to defer the auction
sale to another date at the same time and place, “without any further republication
of the Notice.” The first of the four pro-forma Agreements reads, as follows:

AGREEMENT TO POSTPONE SALE
 

Provincial Sheriff
 Mandaue City

 

Sir:
 

In accordance with this agreement of the parties in the above named



case, it is respectfully requested that the auction sale of the properties of
the mortgagor, scheduled to take place on December 5, 1980 at 9:00
o’clock in the morning at Office of the City Sheriff of Mandaue City be
postponed to February 5, 1981, at the same time and place, without any
further republication of the notice of sale as required by law. [italics
supplied]

Cebu City, December 11,1980.

                             PHILIPPINE NATIONAL BANK
(Mortgagee)

 
By:

_____________________
(SGD.) F.B. Briones

Cebu Branch
Branch Attorney

 
____________________

(SGD.) JULIETA M. OUANO 
(Mortgagor)

Address: Opao, Mandaue City

On December 3, 1980, two days prior to the date of the sale as published, the
parties executed and filed with the sheriff the Agreement to Postpone Sale moving
the date of sale from December 5, 1980 to February 5, 1981.[8] On February 5,
1981, however, no sale occurred.

 

Eight days later, on February 13, 1981, the parties executed and filed for the second
time a similar agreement moving the date of sale to February 28, 1981.[9] Again,
on February 28, 1981, no sale occurred.

 

Ten days later, on March 10, 1981, the parties executed and filed for the third time a
similar agreement moving the date of sale to March 30, 1981.[10] No sale occurred
on this date.

 

On March 30, 1981, the parties executed for the fourth time a similar agreement
moving the date of sale to May 29, 1981.[11] This agreement was filed with the
sheriff on April 30, 1981.

 

In all these postponements, no new notice of sale was issued, nor was there any
republication or reposting of notice for the rescheduled dates.

 

Finally, on May 29, 1981, the sheriff conducted the auction sale, awarding the two
parcels of land to PNB, the only bidder. He executed a Certificate of Sale certifying
the sale for and in consideration of P195, 510.50.[12]

 

As Julieta failed to redeem the properties within the one year period from
registration of sale, PNB consolidated its title on February 12, 1983.[13] On February
23 of the same year, it conveyed the properties to herein petitioner Alfredo Ouano,
the brother of Julieta, under a Deed of Promise to Sell payable in five years.[14]

 



On March 28, 1983, Julieta sent demand letters to PNB and petitioner, pointing out
irregularities in the foreclosure sale.[15] On April 18, 1983, Julieta filed a complaint
with the Regional Trial Court (RTC) of Cebu for the nullification of the May 29, 1981
foreclosure sale.[16] Petitioner filed a motion for leave to intervene in said case, and
filed his Answer in Intervention to protect his rights over the properties.[17]

While the case was pending, on February 25, 1986, PNB executed a Deed of Sale in
favor of petitioner.[18] The Register of Deeds of Mandaue City accordingly cancelled
the TCTs in PNB’s name and issued in lieu thereof TCTs in the name of petitioner
over the two parcels of land.[19]

On January 29, 1990, the Regional Trial Court of Cebu rendered a decision in favor
of Julieta, holding that the lack of republication rendered the foreclosure sale void.
The dispositive portion of said decision states:

WHEREFORE, judgment is hereby rendered,
 

1. declaring as null and void:
 

a. the auction sale by the City Sheriff of Mandaue City on May
29, 1981 over the aforesaid properties of plaintiff Julieta
Ouano;

 b. the Certificate of Sale (Exhibit K) issued by the City Sheriff of
Mandaue City on May 29, 1981, in favor of the Philippine
National Bank;

 c. the Deed of Sale (Exhibit L) executed by PNB to itself;
 d. the Deed of Promise to Sell (Exhibit O) executed by PNB on

February 23, 1983 in favor of Alfredo Ouano
 e. the Deed of Sale (Exhibit 24) executed by PNB on February 5,

1986 in favor of Alfredo Ouano;
 f. TCT No. 17929 (Exhibit M) and TCT No. 17930 (Exhibit N) in

the name of PNB;
 g. TCT No. 21982 (Exhibit 21) and TCT No. 21987 (Exhibit 22) in

the name of Alfredo Ouano;
 

2. ordering the Register of Deeds of Mandaue City to cancel the
aforementioned titles (TCT Nos. 17929 and 17930, as well as TCT
Nos. 21982 and 21987), and to reinstate TCT Nos. 15724 (5033)
and 24377 (6876) in the name of Julieta Ouano;

 

3. ordering the City Sheriff of Mandaue City to conduct a new auction
sale strictly complying with the requirements for publication and
posting as required by Act 3135, as amended by Act 4118;

 

4. ordering PNB to return to Alfredo Ouano all amounts the latter has
paid to the said bank;

 

5. ordering Alfredo Ouano to vacate the premises in question and turn
them over to Julieta Ouano;

 



6. ordering PNB to pay the plaintiff the sum equivalent to 10% of the
market value of the properties in question as indicated in Tax
Declaration Nos. 01134 and 00510, as attorney’s fees, and to pay
the costs.

SO ORDERED.[20]
 

Not satisfied, PNB and petitioner brought the case to the Court of Appeals.[21] In its
decision dated February 17, 1997, said court affirmed the trial court’s ruling on the
same ground that there was no compliance with the mandatory requirements of
posting and publication of notice of sale.[22] Petitioner filed a motion for
reconsideration, which was denied for lack of merit by the same court on April 15,
1997.[23]

PNB and petitioner filed their own petitions for review on certiorari before us. PNB’s
petition however was dismissed on July 21, 1997 for being filed out of time and for
lack of certification of non-forum-shopping.[24] The petition herein remaining is the
one filed by petitioner.

 

Petitioner assigns the following errors:
 

I. RESPONDENT COURT OF APPEALS ERRED IN SUSTAINING THE
FINDING OF THE LOWER COURT THAT THE POSTPONED AUCTION
SALE OF SUBJECT PROPERTIES HELD ON MAY 29, 1981 UPON
WRITTEN AGREEMENT OF THE PARTIES WAS NULL AND VOID FOR
LACK OF PUBLICATION OF NOTICE OF SALE ON THE SAID DATE
ALTHOUGH THE REQUIREMENTS OF PUBLICATION OF NOTICE OF
SALE ON THE ORIGINALLY INTENDED DATE [WERE] FULLY
COMPLIED WITH.

 

II. RESPONDENT COURT OF APPEALS ERRED IN HOLDING THAT THE
PROVISION OF SEC. 24, RULE 39 OF THE RULES OF COURT WHICH
ALLOWS THE SHERIFF TO ADJOURN ANY SALE UPON EXECUTION
TO ANY DATE AGREED UPON BY THE PARTIES IS NOT APPLICABLE
TO THIS CASE.

 

III. RESPONDENT COURT OF APPEALS ERRED IN HOLDING THAT
JULIETA M. OUANO IS NOT ESTOPPED FROM CHALLENGING THE
VALIDITY OF THE AUCTION SALE SINCE THE SALE WAS
REPEATEDLY POSTPONED UPON HER REQUEST AND WRITTEN
AGREEMENT[S] THAT THERE WOULD BE NO REPUBLICATION OF
THE NOTICE OF SALE.

 

IV. RESPONDENT COURT OF APPEALS ERRED IN AFFIRMING THE
DECISION OF THE LOWER COURT ALTHOUGH JULIETA M. OUANO
FILED HER COMPLAINT AFTER ALMOST TWO YEARS FROM THE
DATE OF THE AUCTION SALE.[25]

 
The main issue before us is whether or not the requirements of Act No. 3135 were
complied with in the May 29, 1981 foreclosure sale.

 



The governing law for extrajudicial foreclosures is Act No. 3135 as amended by Act
No. 4118. The provision relevant to this case is Section 3, which provides:

SEC. 3. Notice shall be given by posting notices of the sale for not less
than twenty (20) days in at least three public places of the municipality
or city where the property is situated, and if such property is worth more
than four hundred pesos, such notice shall also be published once a week
for at least three consecutive weeks in a newspaper of general circulation
in the municipality of city.

 
It is a well-settled rule that statutory provisions governing publication of notice of
mortgage foreclosure sales must be strictly complied with, and that even slight
deviations therefrom will invalidate the notice and render the sale at least voidable.
[26] In a number of cases, we have consistently held that failure to advertise a
mortgage foreclosure sale in compliance with statutory requirements constitutes a
jurisdictional defect invalidating the sale.[27] Consequently, such defect renders the
sale absolutely void and no title passes.[28]

 

Petitioner, however, insists that there was substantial compliance with the
publication requirement, considering that prior publication and posting of the notice
of the first date were made.

 

In Tambunting v. Court of Appeals,[29] we held that republication in the manner
prescribed by Act No. 3135 is necessary for the validity of a postponed extrajudicial
foreclosure sale. Thus we stated:

 
Where required by the statute or by the terms of the foreclosure decree,
public notice of the place and time of the mortgage foreclosure sale must
be given, a statute requiring it being held applicable to subsequent sales
as well as to the first advertised sale of the property. [underscoring
supplied].

 
Petitioner further contends that republication may be waived voluntarily by the
parties.[30]

 

This argument has no basis in law. The issue of whether republication may be
waived is not novel, as we have passed upon the same query in Philippine National
Bank v. Nepomuceno Productions Inc,.[31] Petitioner therein sought extrajudicial
foreclosure of respondent’s mortgaged properties with the Sheriff’s Office of Pasig,
Rizal. Initially scheduled on August 12, 1976, the auction sale was re-scheduled
several times without republication of the notice of sale, as stipulated in their
Agreements to Postpone Sale. Finally, the auction sale proceeded on December 20,
1976, with petitioner as the highest bidder. Aggrieved, respondents sued to nullify
the foreclosure sale. The trial court declared the sale void for non-compliance with
Act No. 3135. This decision was affirmed in toto by the Court of Appeals. Upholding
the conclusions of the trial and appellate court, we categorically held:

 
Petitioner and respondents have absolutely no right to waive the posting
and publication requirements of Act No. 3135.

 

In People v. Donato, the Court expounded on what rights and privileges


