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FIRST DIVISION

[ G.R. No. 125214, October 28, 1999 ]

PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS.,
ELPIDIO HERNANDO AND ELENA ABAN HERNANDO, ACCUSED-

APPELLANTS.





D E C I S I O N

PARDO,
J.:

The case before the Court is the appeal of accused spouses Elpidio Hernando and
Elena Aban Hernando from the decision[1] of the Regional Trial Court, Branch 34,
Manila, convicting each of them of estafa under Article 315, paragraph 2 (d) of the
Revised Penal Code, and sentencing them "to each suffer imprisonment of thirty
(30) years of "reclusion perpetua" and to indemnify complaint Johnny Sy the sum of
P700,000.00. 

On September 20, 1995, complainant Johnny Sy filed with the Office of the City
Prosecutor, Manila, a complaint-affidavit against accused spouses Elpidio Hernando
and Elena Aban Hernando alleging that the checks they issued to him on different
dates were dishonored upon presentment to the bank for payment due to "Account
Closed."

On December 22, 1995, Manila Assistant Prosecutor Daniel C. Villanueva filed with
the Regional Trial Court, Manila, an information charging accused spouses Elpidio
Hernando and Elena Aban Hernando with estafa, committed as follows:

"That in or about and during the period comprised between May 11, 1995
and June 21, 1995, both dates inclusive in the City of Manila, Philippines,
the said accused conspiring and confederating together and mutually
helping each other did then and there wilfully [sic], unlawfully and
feloniously defraud JOHNNY SY in the following manner, to wit: the said
accused, well knowing that they did not have sufficient funds in the bank,
and without informing the said JOHNNY SY of such fact, drew, made out
and issued to the latter the following UNION CHECKS NOS:

CHECK NO.                               DATE                        
     AMOUNT

1. 046-081102                          May 25, 1995                  
P100,000.00

2. 046-081103                          May 13, 1995                  
150,000.00

3. 046-081114                         May 11, 1995                  
100,000.00



4. 046-081115                          June 21, 1995                  
50,000.00

5. 046-081116                         June 8, 1995                  
   200,000.00

6. 046-081117                         June 20, 1995                  
100,000.00

or in the total amount of P700,000.00 in exchange for cash received from
JOHNNY SY on the same day, that upon presentation of the said check to
the bank for payment, the same were dishonored and payment thereof
refused for ACCOUNT CLOSED and said accused, notwithstanding due
notice to him by the said complainant of such dishonor of the said
checks, failed and refused and still fails and refuses to deposit the
necessary amount to cover the amount of the checks, to the damage and
prejudice of the said JOHNNY SY in the aforesaid amount of P700,000.00,
Philippine Currency.

"Contrary to law."[2]

On February 29, 1996, accused spouses were arraigned before the trial court and
both pleaded not guilty to the information. Trial, thereafter, ensued.

The antecedent facts are undisputed:

The prosecution presented three witnesses, namely, Violeta Gonzales,[3] Renato
Sanchez,[4] and complainant Johnny Sy;[5] while the defense presented accused
Elpidio Hernando.[6]

For sometime before 1994, Spouses Elpidio and Elena Hernando were engaged in
the importation and sale of Apple and IBM Computers, while complainant Johnny Sy
was the owner of Palomino Club, a restaurant located at 727 Evangelista St.,
Quiapo, Manila, of which the spouses Hernando were good customers.

On July 14, 1994, Elena Aban Hernando opened a current account with the Union
Bank of the Philippines, Sta. Cruz Manila Branch, in the name of Herban Trading,
with herself as the signatory.[7]

Complainant Johnny Sy recounted that he first met accused spouses sometime in
February 1995 in his Palomino Club, where Elena Hernando became a good
customer. Out of "pakikisama" and because of Elpidio Hernando's assurances that
the checks issued by his wife Elena Aban Hernando were good checks, complainant
was induced to give money in the exchange for the checks. The simultaneous
exchange of cash and checks took place on five (5) different dates, in a span of two
(2) months.

The first transaction took place on May 11, 1995 at the residence of accused
spouses at No. 1624 M. Hizon Street, Sta. Cruz, Manila. Elpidio and Elena requested
Johnny Sy to change their check to cash. Elena issued check no. 046-081104, drawn
on Union Bank of the Philippines, Sta Cruz, Manila Branch in the amount of
P100,000.00, payable to cash. Upon receipt of the checks, Johnny gave the cash
equivalent to Elpidio.



Two days later, or on May 13, 1995, Elena issued check no. 046-081103 for
P150,000.00 to Johnny who gave the cash equivalent to accused Elpidio inside the
Palomino Club. Elena was not present when the exchange took place.

The third transaction transpired on May 28, 1995 at the office of Herban Trading at
BF Condominium Building, Intramuros Manila. Johnny gave P100,000.00 to accused
Elpidio Hernando, in exchange for check no. 046-081102. Though accused Elena
was not present when the exchange took place, she was the one who signed and
issued the check.

On June 8, 1995, Johnny gave P200,000.00 to accused Elpidio Hernando in
exchange for check no. 046-081116 inside the office of Herban Trading. Just like the
previous transactions, accused Elena was not present. 

On June 20, 1995, complainant again met accused Elpidio at the office of Herban
Trading. Check no. 046-081117 in the amount of P100,000.00 was changed to cash.
Again, accused Elena was not around. It was accused Elpidio who received the cash.

The last exchange of check with cash was on June 21, 1995 at the office of Herban
Trading in Manila. Johnny gave P50,00.00 cash to accused Elpidio in exchange for
check no. 046-081115. Elena was not present. 

In the second week of July 1995, Elena requested Johnny not to deposit the checks
because Elpidio would pay them in cash. However, Elpidio failed to redeem the
checks. When Johnny deposited the checks sometime on July 28, 1995 or August 1,
1995, with Equitable Banking Corporation, they were dishonored because the
account from which the checks were drawn had been closed on July 18, 1995 due to
overdraft. On the day that the account was closed, Herban Trading indicated a zero
balance.[8] Checks bearing the numbers 046-081102, 046-081103, 046-081104,
046-081116, and 046-081117 were all dishonored upon presentment for payment
to the bank because the account had been closed.[9]

In December 1995, Johnny called Elpidio over the telephone and demanded
payment. Instead of paying, Elpidio told complainant to "just wait," further
threatening him that he had goons from Quiapo and plenty of friends who were
politician like governors, congressmen and mayors.

Complainant Johnny Sy waited (10) months for accused spouses to pay. However,
accused spouses failed to pay the value of the five checks, prompting Johnny to file
the complaint for estafa with the City Prosecutor's Office.

On the other hand, the defense presented accused Elpidio Hernando[10] who
admitted that complainant Johnny Sy had been acting as their financier lending
money to them at an interest. He never denied the receipt of the money on the
dates appearing on the checks. In all those transactions, his wife Elena was not
present, except for the first exchange where she signed the check in the presence of
the complainant. The checks were issued as proofs of the simultaneous delivery of
the money and the checks on the dates appearing thereon. He denied that he
assured the complainant that the checks were funded reasoning that if the checks
were really funded there would be no need for them to borrow money at an interest.

Accused spouses asserted that the checks had been issued merely an evidence of
their indebtedness to the complainant.



Based on these facts, the trial court concluded that the accused committed estafa.
The checks were delivered at the time that accused Elpidio received the cash
equivalent. The guarantee made by accused Elpidio that the checks were funded or
would be funded and the good relationship existing between them enticed Johnny to
give them money on the dates appearing on the checks. “Such assurance and
delivery of the checks were,” according to the trial court, “the efficient cause of the
defraudation.”[11]

Though Elpidio was not the drawer of the check, the trial court found that he
conspired with his wife Elena in obtaining money from the complainant knowing fully
well that the checks being negotiated were not funded. The wife issued the checks,
while the husband transacted with the complainant to exchange the checks with
cash.

In its decision dated June 13, 1996, the trial court found accused spouses Elpidio
Hernando and Elena Aban Hernando guilty beyond reasonable doubt of estafa. The
dispositive portion of the decision reads:

“WHEREFORE, finding both accused guilty beyond reasonable doubt of
the crime of Estafa definded [sic] and punished under Art. 315, par. 2
sub-paragraph d in relation to Art. 315, par. 1 of the Revised Penal Code,
both accused are hereby sentenced to each suffer imprisonment of thirty
(30) years of reclusion perpetua (P.D. 818 amending 315 of the Revised
Penal Code).

“Both accused are hereby ordered to indemnify the victim/complainant,
Johnny Sy, the sum of P700,000.00 representing the value of the checks,
subject matter of this offense.

“Both accused shall be credited with the full extent of their preventive
imprisonment.

“The bonds posted by both accused for their provisional liberty are
hereby cancelled.

“Accused Elpidio Hernando’s body is hereby committed to the custody of
the Director of the Bureau of Correction National Penitentiary,
Muntinglupa City, thru the City Jail Warden of Manila, while the body of
accused Elena Aban Hernando is hereby committed to the custody of the
Director of the Bureau of Correction for Women, Mandaluyong City.

“SO ORDERED.

“Manila, Philippines, June 13, 1996.

“(Sgd.) ROMULO A. LOPEZ

“Judge”[12]

On June 20, 1996, accused spouses filed with the trial court a notice of appeal.[13]

Accused spouses raise three errors committed by the trial court: (1) erroneous
application of the cited jurisprudence and commentaries to support the finding of
fraud; (2) failure of the prosecution to establish the guilt of accused spouses beyond



reasonable doubt; and (3) conspiracy between accused spouses was never proven.
[14]

The appeal has no merit.

With regard to the first assignment of error, it is argued that the authority and
jurisprudence cited by the trial court talked about the criminal liability of the drawer
of the check. And since Elpidio Hernando was not the drawer of the checks, he
should be acquitted.

This argument is flawed because there is a finding of conspiracy by the trial court.

“Where the acts of the accused collectively and individually demonstrate the
existence of a common design towards the accomplishment of the same unlawful
purpose, conspiracy is evident, and all the perpetrators will be liable as principals.”
[15] “Direct proof is not necessary to prove conspiracy but may be inferred from the
acts of the accused before, during and after committing the crime which suggest
that they acted in concert and in pursuance of the same objective.”[16]

In this case, all the checks that bounced were issued and drawn by Elpidio
Hernando’s wife, Elena Aban Hernando. The checks, all payable to cash, were
personally delivered and negotiated to Johnny Sy by Elpidio. Though he was not the
drawer of the checks, accused Elpidio coaxed the complainant to exchange the
checks with cash by guaranteeing that the checks were good checks and funded. In
all the transactions, Elpidio was present and personally received the money. Though
Elena was not present during the negotiation of the checks, except for the first
transaction, she issued and signed the checks.

In relation to the third assignment of error, the trial court properly ruled that there
was conspiracy. Considering the relationship between the accused, it is impossible
that Elpidio would not be aware of the state of their finances. Both husband and
wife, during that time, were aware that the checks issued by the wife were not
funded.

“Settled is the rule that, to constitute estafa, the act of postdating or issuing a check
in payment of an obligation must be the efficient cause of defraudation and, as
such, it should be either prior to or simultaneous with the act of fraud. The offender
must be able to obtain money or property from the offended party because of the
issuance of the check or that the person to whom the check was delivered would not
have parted with his money or property had there been no check issued to him.
Stated otherwise, the check should have been issued as an inducement for the
surrender by the party deceived of his money or property and not in payment of a
pre-existing obligation.”[17] In this kind of estafa by postdating or issuing a bad
check, deceit and damage are essential elements of the offense and have to be
established with satisfactory proof to warrant conviction.[18] 

Johnny Sy recounted how he came to know accused spouses and how he was
persuaded in parting with his money in exchange for the checks. Elena Hernando
became a good customer of Palomino Club, owned by the complainant. Out of
“pakikisama” and the assurance made by Elpidio Hernando that the checks issued
by his wife were funded, Johnny Sy gave his money to accused Elpidio. The
guarantee and the simultaneous delivery of the checks by accused Elpidio Hernando
were the enticement and the efficient cause of the defraudation committed against


