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SECOND DIVISION

[ A.M. No. MTJ-98-1173, December 15, 1998 ]

CARLITOS LAZO, COMPLAINANT, VS. JUDGE ANTONIO V. TIONG,
MUNICIPAL TRIAL COURT, BOLINAO, PANGASINAN,

RESPONDENT.





D E C I S I O N

MENDOZA, J.:

This refers to the complaint against respondent Judge Antonio V. Tiong of the
Municipal Trial Court of Bolinao, Pangasinan for grave misconduct and abuse of
authority.

Complainant Carlitos Lazo is the private complainant in Criminal Case No. 4384,
entitled People of the Philippines vs. Danilo D. Lazo, for falsification and use of
falsified document, which was assigned to respondent judge. In his sworn
complaint, dated December 13, 1996,[1] Carlitos Lazo alleged that respondent
scheduled the arraignment of the accused on November 14, 1996, which was a
Thursday, when he knew full well the proceedings could be had on that day because
the trial prosecutor assigned to respondent judge's sala was available only on
Fridays. Complainant said that because of the cancellation of the arraignment, his
time and efforts were wasted considering that he came all the way from Las Piñas,
Metro Manila. Furthermore, he claimed that the warrant of arrest was not served on
the accused, although it had been issued much earlier, until the prosecutor called
attention to this fact. In addition, complainant charged that respondent did not
inhibit himself from the case until after two (2) months despite the fact that
respondent judge and the accused are related within the fourth degree of affinity,
the wife of the accused being the first cousin of the judge.

In his comment, dated August 7, 1997,[2] respondent stated:



That the parties in the criminal case in an information filed by the
provincial prosecutor's office is between two brothers, the complainant
Carlitos D. Lazo and Danilo D. Lazo.




That before Court can commence initial proceedings and/or early stage,
the complainant knowing as indeed correctly stated in his letter
complaint, the undersigned to be the first cousin of the wife of the
accused, the complaint appealed to the undersigned for his intercession
in the settlement of their case, probably on the assumption of moral
ascendancy to the accused both in his private capacity and as official
capacity as a presiding judge of the court of Bolinao.




That attempts for the settlement of their case failed, and consequently
under normal court processes and in line with the rules on criminal



procedure, after issuance of a warrant of arrest by the court with the
posting of the bailbond by the accused the amount fixed by the court, the
case was to be set for arraignment of the accused of which the practice
(SOP) of the court is for the clerk of court to set the initial proceedings of
cases filed and pending before the court, personally at his own sound
discretion if only to show trust and confidence to the clerk by the
undersigned presiding judge, as it this case between Carlitos D. Lazo and
Danilo D. Lazo.

That accordingly, the case was set by the clerk of court for November 14,
1996, at 8:30 o'clock, with subpoena to the complainant dated October
28, 1996, for the arraignment of the accused, not Friday the official day
schedule of the Provincial Prosecutor in attending criminal cases before
the Municipal Trial Court of Bolinao, Pangasinan, and probably an
oversight of the clerk of court without knowledge of the undersigned.

That on the scheduled arraignment of the accused on November 14,
1996, both the complainant and the accused were present in court, duly
represented by their respective legal counsels and when the calendar of
the court was read, accused counsel manifested that they are filing a
motion to quash, praying for the deferment of the scheduled arraignment
until the resolution of the court of the said motion to quash they are to
file, with in (5) day but with no motion filed within the said period, the
arraignment of the accused was reset by the court to November 29,
1996, in the morning which was nevertheless cancelled due to motion for
postponement filed by the accused.

That the proceedings of November 14, 1996, in the morning, set for the
arraignment of the accused, despite the absence of the provincial
prosecutor, to the humble and honest opinion of the undersigned has a
semblance of propriety and regularity considering that the purpose of
arraignment only, it can proceed since the complainant and the accused
who are present in court are both represented by counsel of records,
which nonetheless was deferred by the court for reasons abovestated.

That notwithstanding the doubtful application in a mandatory character
to the undersigned after a careful perusal of the language and
examination of the provisions of Section 1 Rule 137, Rules of Court, but if
only to give the benefit of the doubt in favor of the complaint for their full
satisfaction have earlier announced in open court, to hold in abeyance
the self inhibition of the undersigned on or before the accused have been
arraigned. An early inhibition before the arraignment may the presiding
judge be interpreted to be remised or shrinked from the performance of
his duties and obligations attached to his office knowing pretty well, as it
does, that the evil to be avoided which is suspicion of partiality and
biasness finds its vital role only during the trial on the merits of a case.
However, on January 3, 1997, before the filling of much said and awaited
motion in order to put to rest the issue of Inhibition, an order of self
inhibition of the presiding Judge was finally issued.

. . . .



The accused Danilo D. Lazo is a government employee whose office is
opposite the court house across a street just a few meters apart. Time
and again form the time of knowledge of the case filed against him has
frequented the court inquiring status of his case and manifested before
hand his readiness to file his bailbond as he infact informed the court
that he has already prepared his bailbond and further told the court of
his desired posting of the said bailbond in the amount fixed and
recommended by the office of the provincial prosecutor's office even
without first the issuance of a warrant of arrest having been issued by
the court. In all bailable offenses the right of an accused is both a
constitutional and statutory right can be available of anytime of the day
during office hours. To deny an accused of the right is a violation of
human rights. . . .The accused Danilo D. Lazo simultaneously filed
bailbond on the same day the warrant of arrest was issued by the court
who of course like anybody, finds it detestable of being arrested even a
moment and jailed especially the accused is a government employee, a
law abiding citizen of good social standing. The posting by the accused of
his bailbond in connection of the case against him was all accordance
with all.

The matter was referred to the Office of the Court Administrator which on November
5, 1998, submitted a report, the pertinent portion of which reads:



1. The allegation that respondent Judge scheduled the arraignment of the
case on Thursday knowing fully well that the Public Prosecutor assigned
in the case appears only in his court every Fridays, was denied by the
respondent. He claims that it was his Clerk of Court who scheduled the
arraignment on said day without his knowledge. Respondent Judge
explains that when it comes to initiatory proceedings such as
arraignment and pre-trial, he gave his Clerk of Court the discretion to
calendar or schedule the cases if only to show his trust and confidence
[on] him.




We opined that there is nothing wrong in adjudicating the function of
scheduling the cases to the Clerk Court. A Clerk of Court is the
administrative assistant of the Presiding Judge whose duty is to assist in
the management of the calendar of the court and in all other matters not
involving the exercise of discretion or judgment of the judge (Re: Report
on the Judicial Audit Conducted in the RTC. Branches 61, 134 and 137,
Makati, Metro, Manila 248 SCRA 25 [1995]; Mejia vs. Justice Pamaran, et
al., 160 SCRA 457 [1988]).




Although a judge has direct supervision over his court personnel, he is
more expected to perform his judicial functions, hence, on matters not
involving the exercise of discretion such as scheduling of cases, the rule
provides that the Clerk of Court shall prepare or cause to be prepared a
daily court calendar which may include, at the discretion of the Presiding
Judge, cases scheduled for pre-trial, arraignment, trial, hearing on
motions or incidents and other matters (Sec. Q on Manual for Clerks of
Court, p. 59; Section 1, Rule 20, 1997 Rules of Civil Procedure).




In conjunction with this, a Clerk of Court can issue under the seal of the


