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SECOND DIVISION

[ A.C. No. 3773, September 24, 1997 ]

ANGELITA C. ORCINO, COMPLAINANT, VS. ATTY. JOSUE GASPAR,
RESPONDENT. 

R E S O L U T I O N
 

PUNO, J.:

On June 14, 1992, complainant Angelita C. Orcino filed with this Court a letter-
complaint dated December 10, 1991 against respondent Atty. Josue Gaspar, her
former counsel. Complainant prayed that this Court impose disciplinary sanctions on
respondent for abandoning his duties and for failing to return the legal fees she fully
paid for his services.

The complaint arose from the following facts: Complainant engaged the services of
respondent to prosecute a criminal case she intended to file against several suspects
in the slaying of her husband. In consideration thereof, complainant bound herself to
pay respondent legal fees of P20,000.00 -- P10,000.00 to be paid upon signing of
the contract and the balance to be paid on or before the conclusion of the case.
Complainant was also to pay P500.00 per appearance of respondent before the
court and fiscal. This agreement was embodied in a contract executed on February
22, 1991.[1]

In accordance with the contract, complainant paid respondent the sum of P5,000.00
on February 25, 1991,[2] another P5,000.00 on March 31, 1991,[3] and P10,000.00
on May 21, 1991,[4] for a total of P20,000.00.

Forthwith, respondent entered into his duties. He interviewed witnesses and
gathered evidence to build a case against the suspects. He drew up the necessary
sworn statements and dutifully attended the preliminary investigation. The case was
thereafter filed with the Regional Trial Court, Branch 37, Baloc, Sto. Domingo, Nueva
Ecija.[5]

As private prosecutor, respondent religiously attended the bail hearings for the
accused although these hearings were postponed on motion of the accused's
counsel. Respondent however failed to attend the hearing scheduled in August
1991. It was at this hearing that the court, over complainant's objections, granted
bail to all the accused. After the hearing, complainant immediately went to
respondent's residence and confronted him with his absence.[6] Respondent
explained that he did not receive formal notice of the hearing.[7] Complainant
became belligerent and started accusing him of jeopardizing the case by his
absence. Respondent said that her suspicions were based on rumors and intrigues
fed to her by her relatives.[8] Complainant, however, continued accusing him
belligerently. She asked for the records of the case saying that she could refer them
to another lawyer. Stung by her words, respondent gave her the records.[9]



Complainant never returned the records nor did she see respondent. On September
18, 1991, respondent filed before the trial court a "Motion to Withdraw as Counsel."
[10] The motion did not bear the consent of complainant.

On October 23, 1991, the court issued an order directing respondent to secure
complainant's consent to the motion "and his appearance as private prosecutor shall
continue until he has secured this consent."[11]

Complainant refused to sign her conformity to respondent's withdrawal.[12]

Meanwhile, the hearings in the criminal case continued. Respondent did not appear
at the hearings nor did he contact complainant. Complainant was thus compelled to
engage the services of another lawyer. Hence, the letter-complaint.

We referred the letter-complaint to the Integrated Bar of the Philippines,
Commission on Bar Discipline, for investigation, report and recommendation.

The rule in this jurisdiction is that a client has the absolute right to terminate the
attorney-client relation at any time with or without cause.[13] The right of an
attorney to withdraw or terminate the relation other than for sufficient cause is,
however, considerably restricted.[14] Among the fundamental rules of ethics is the
principle that an attorney who undertakes to conduct an action impliedly stipulates
to carry it to its conclusion.[15] He is not at liberty to abandon it without reasonable
cause.[16] A lawyer's right to withdraw from a case before its final adjudication
arises only from the client's written consent or from a good cause.[17]

Section 26 of Rule 138 of the Revised Rules of Court provides:

Sec. 26. Change of attorneys -- An attorney may retire at any time from
any action or special proceeding, by the written consent of his client filed
in court. He may also retire at any time from an action or special
proceeding, without the consent of his client, should the court, on notice
to the client and attorney, and on hearing, determine that he ought to be
allowed to retire. In case of substitution, the name of the attorney newly
employed shall be entered on the docket of the court in place of the
former one, and written notice of the change shall be given to the
adverse party.

 

x x x."

A lawyer may retire at any time from any action or special proceeding with the
written consent of his client filed in court and copy thereof served upon the adverse
party. Should the client refuse to give his consent, the lawyer must file an
application with the court. The court, on notice to the client and adverse party, shall
determine whether he ought to be allowed to retire. The application for withdrawal
must be based on a good cause.[18]

 

In the instant case, complainant did not give her written consent to respondent's
withdrawal. The court thus ordered respondent to secure this consent. Respondent
allegedly informed the court that complainant had become hostile and refused to



sign his motion.[19] He, however, did not file an application with the court for it to
determine whether he should be allowed to withdraw.

Granting that respondent's motion without complainant's consent was an application
for withdrawal with the court, we find that this reason is insufficient to justify his
withdrawal from the case. Respondent's withdrawal was made on the ground that
"there no longer exist[ed] the xxx confidence" between them and that there had
been "serious diffferences between them relating to the manner of private
prosecution."[20]

Rule 22.01 of Canon 22 of the Code of Professional Responsibility provides:

CANON 22 -- A LAWYER SHALL WITHDRAW HIS SERVICES ONLY FOR
GOOD CAUSE AND UPON NOTICE APPROPRIATE IN THE
CIRCUMSTANCES.

 

Rule 22.01-- A lawyer may withdraw his services in any of the following
cases:

a) When the client pursues an illegal or immoral course of conduct in connection
with the matter he is handling;

 

b) When the client insists that the lawyer pursue conduct violative of these canons
and rules;

 

c) When his inability to work with co-counsel will not promote the best interest of
the client;

 

d) When the mental or physical condition of the lawyer renders it difficult for him to
carry out the employment effectively;

 

e) When the client deliberately fails to pay the fees for the services or fails to
comply with the retainer agreement;

 

f) When the lawyer is elected or appointed to public office; and
 

g) Other similar cases."
 

A lawyer may withdraw his services from his client only in the following instances:
(a) when a client insists upon an unjust or immoral conduct of his case; (b) when
the client insists that the lawyer pursue conduct violative of the Code of Professional
Responsibility; (c) when the client has two or more retained lawyers and the lawyers
could not get along to the detriment of the case; (d) when the mental or physical
condition of the lawyer makes him incapable of handling the case effectively; (e)
when the client deliberately fails to pay the attorney's fees agreed upon; (f) when
the lawyer is elected or appointed to public office; (g) other similar cases.

 

The instant case does not fall under any of the grounds mentioned. Neither can this
be considered analogous to the grounds enumerated. As found by the Commission


