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FIRST DIVISION

[ G.R. No. 118240, October 28, 1997 ]

PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS.
GIOVANNI BAJAR Y CABOG, ACCUSED-APPELLANT.

DECISION
VITUG, J.:

Giovanni Bajar y Cabog was found guilty by the Regional Trial Court of Manila,
Branch 12, of the crime of robbery with homicide in Criminal Case No. 90-87734 and
meted the penalty of reclusion perpetua. Bajar was also ordered to pay the amount
of P20,700.00 allegedly taken from the deceased victim, Ramon Mallari, plus civil
indemnity of P50,000.00, to the latter's heirs. Bajar's conviction for that crime arose
from an information that read:

“That on or about September 11, 1990, in the City of Manila, Philippines,
the said accused, conspiring and confederating together with three other
persons, whose true names, identities and present whereabouts are still
unknown, and helping one another, all armed with firearms and bladed
weapons, and therefore in band, while in front of the Pritil Market along
Juan Luna St., Tondo, Manila, a street used by persons or vehicles for the
movement or circulation of persons or transportation of goods, articles or
property, or both, with intent to gain and by means of force, violence
against and intimidation of person, that is, by shooting one RAMON
MALLARI Y DELA CRUZ several times with their said firearms, hitting him
on his head and other vital parts of his body, and shouting “Walang
makikialam. Holdup ito,”’ did then and there wilfully, unlawfully, and
feloniously take, rob, and carry away the sum of P20,200.00, Philippine
currency, in cash, of said Ramon Mallari y dela Cruz against his will, to
the damage and prejudice of the latter, in the same sum as aforesaid;
that by reason and on the occasion of the said robbery, the said Ramon
Mallari y dela Cruz, sustained mortal gunshot wounds, which were the
direct cause of his death immediately thereafter.

"SO ORDERED.”[1]

The accused pleaded not guilty to the charge.[2] During the trial, the prosecution
moved for an amendment of the information to conform to the evidence, i.e., that
the amount taken from the victim was P20,700.00 and not P20,200.00 as so initially
alleged.

Twenty five-year old[3] Ramon Mallari helped in tending the family's grocery store at



the Pritil market in Tondo, Manila. Lucia Mallari, Ramon’s mother, remembered
having taken into her employ Bajar, the accused, as a store helper. Her son, Ramon,
would repair to the store every afternoon and there stay until early evening when
the two would return home with the store’s earnings for the day. On 11 September
1990, when the store was just about ready to close, the proceeds of sale had

reached P18,500.00.[4]

Melchor Santos, a "sidecar" driver, was standing near a Ford Fierra and attending to
his passenger’s pieces of baggage when he heard a gunshot. He did not see at that
instant where the gunfire originated from but he could see that Ramon Mallari was
evidently the victim of the gunshot. The latter, with a bloodied head and body,
crawled under the Ford Fierra. Then, Santos saw the gunwielder. The Iatter
approached and pulled the victim from under the vehicle. The gunman fired two
more shots on the now cowering victim. The assailant, after staring momentarily at
Santos, walked away towards Dandan to the direction of the Tondo Church. Santos,
prodded by his passenger, hurriedly drove his "sidecar" away from the scene. Santos
later went to the homicide section of the Western Police District to give a statement.

[5] He identified Bajar to be the person who shot Mallari from among the eight

persons who were lined up at the police station.[®] The assailant was not unfamiliar
to Santos. He would see the man about three times or so a week around the Pritil
market.

Meanwhile, Mallari was rushed to the Moriones Hospital; he did not make it.[7] He
sustained three gunshot wounds - one on the left side of his forehead, another on
the lower portion of the neck and the third on the “chest backside" towards his left.

[8] The latter wound was the most fatal since it affected a vital organ, the left lung.
[9] His body was brought to the Veronica Memorial Chapel in Pasay City where it was
photographed,[19] identified by his sister Lydia, and later autopsied by Dr. Roberto
Garcia.[11]

Aside from the missing sales proceeds of P18,500.00 for the day, the deceased
victim also lost his wallet containing P1,000.00 and his wedding ring worth

P1,200.00.[12]

Bajar interposed denial and alibi in his defense. A native of Masbate, Bajar went to
Manila to seek employment. He first found it in the Mallari Grocery at the Pritil
market in Tondo, Manila. Lucia Mallari, the victim’s mother, readily took him in her
employ. He worked at the grocery shop from 1987 until some time in 1988 when he
went home to Masbate for a vacation. In June 1990, appellant returned to Manila.
Failing to get himself re-employed at the Mallari Grocery, he sought and found
another job, as a "live-in" employee, at the Ricardo Patefia Rice Supply in Maypajo
Market, Caloocan City, starting July 1990 until 01 October 1990. On that particular
day of 01 October 1990, he was supposed to leave for Masbate with an aunt but he
missed the ship. He then applied for employment with, and was hired by, the Melafio
Grocery and Rice Supply. Just before lunchtime on 03 October 1990, four men

unexpectedly came to arrest him at Melafio's store.[13]

Bajar's story was corroborated, in part, by his previous employer, Ricardo Patefa,
who said that Bajar was Patena's helper from 1987 to October 1990. On 11
September 1990, Patefa left his residence with Bajar and two other employees at



around 6:15 a.m., arriving at the store about fifteen minutes later. Nobody left the
store until about 8:30 in the evening when they drove back to the residence.[14]

Parenthetically, the complete records of the case, left undecided by the presiding
judge of Branch 12, Regional Trial Court of Manila, were forwarded, on 09 March
1994, by Judge Rosmari D. Carandang to the Judiciary Planning Development and

Implementation Office (JPDIO).[15] Pursuant to Administrative Order No.68-92,
Judge Willelmo C. Fortun was designated to assist in the disposition of the “inherited

case.”[16]

In his appeal from the judgment convicting him, Bajar, through the Public Attorney’s
Office, contended that -

\\I

"THE TRIAL COURT ERRED IN FINDING THE ACCUSED-APPELLANT
GUILTY BEYOND REASONABLE DOUBT OF THE CRIME OF ROBBERY WITH
HOMICIDE DESPITE LACK OF POSITIVE IDENTIFICATION BY THE LONE
WITNESS FOR THE PROSECUTION.

IIII

"THE TRIAL COURT ERRED IN ORDERING THE ACCUSED-APPELLANT TO
PAY THE HEIRS OF RAMON MALLARI THE AMOUNT OF P20,700.00 AS

ACTUAL DAMAGES AND P50,000.00 AS DEATH INDEMNITY.”[17]

The Court has carefully gone over the records and finds no plausible reason or
justification to overturn the judgment of the trial court. It must, therefore, reject
appellant's plea for a reversal of his conviction.

The positive identification of appellant as the gunwielder who had delivered the fatal

shots that killed the victim was not convincingly assailed. Santos, an eyewitness,
testified:

“DIRECT EXAMINATION BY FISCAL PAZZIUAGAN:

"Q Mr. Santos, on September 11, 1990 at around 7:30 in the evening do
you remember where were you?

"WITNESS
"A I was in front of my side car when I heard a gunshot, sir.

"Q Now, where were you specifically situated, what area?
"A At Juan Luna St., Tondo, Manila, sir.

"Q What were you doing at that time?
"A I was then taking passenger’s baggages (sic) to my side car, sir.



"Q After hearing a gunshot, what did you do if you did anything?
"A I went near my side car and the people there thought that was
someone, a sidecar boy who was killed, sir.

"PROSECUTOR

"Q When you heard that gunshot, Mr. Witness, do you know where it
come (sic) from?

"WITNESS

"A At the very front where I was standing then, sir.

"Q And how far were you from that place where you heard the gunshot?
"A The place where I was standing was near the Ford Fierra, with the
distance of 2 meters away from me, sir.

"Q Do you know who fired that shot?

"ATTY. ALISUAG

He will be incompetent.

"COURT

If he knows let him answer.

"WITNESS

"A I don’t know who fired the gun but I just heard a gunshot, sir.

"Q And do you know who was he shooting at?

"A All I saw is that Ramon Mallari was shot and he crawled under the
Ford Fierra and was pulled out and was shot again, sir.

"Q How many times was Ramon Mallari was shot (sic) ?
"A I just heard three gunshot, sir.

"Q And do you know how many person shot Ramon Mallari?
"A I don’t know, sir.

"Q This Ramon Mallari, do you know him?
"A I know him sir, he was being called Ramon Mallari.

"Q Why do you know him Mr. Witness?
"ATTY. ALISUAG

That would be misleading, Your Honor.



"COURT
Reform your question.
"PROSECUTOR

"Q How did you know that he was Ramon?
"A I came to know him when he was pulled out under the Ford Fierra, sir.

"PROSECUTOR

"Q When you saw the victim being shot and pulled from the Ford Fierra
where was the person who shot Ramon facing at the time in relation to
your place now?

"WITNESS
"A He was facing Ramon Mallari, sir.

"Q In relation to you where was he at the time?
"A Assuming the Ford Fierra is in front of me, the person who shot the
victim was facing beside the Ford Fierra, sir.

"Q And your position is there?
"A I was beside the Ford Fierra, obliquely facing the assailant - - at the
rear end of the Ford Fierra, sir.

"Q The question is where is the person who shot Ramon facing at the
time in relation to your place now?

"A I was standing near the rear end of the Ford Fierra facing the sidecar
and when I heard the gunshots I turned my back to may left and facing
the Ford Fierra, sir (sic).

"Q Now, Mr. Melchor Santos, for example the sidecar is here where were
you?

"INTERPRETER

The witness described the scene by showing that the Ford Fierra was
parked sidewise while his sidecar was parked in such a way that its rear
portion is facing the right side of the parked Ford Fierra. Then he pointed
to the rear portion of his sidecar as the place where he was standing
such that he was facing the rear portion of his sidecar while the assailant
was facing the right side of the Ford Fierra when he shot Ramon after he
pulled him under the Ford Fierra then when he stated when he hard (sic)
the shot the witness turned around to his left and he saw the assailant
pulled hout (sic) the victim, Ramon Mallari, then he shot him again (sic).

"PROSECUTOR

"Q Now, what happened after you saw Ramon Mallari being shot again
after he was pulled by the assailant?



