SIXTEENTH DIVISION

[ CA-G.R. CV NO. 94848, April 07, 2014 ]

CARLOS H. REYES AND CA-G.R. CV NO. 94848 BERNARDITA
REYES, PLAINTIFFS-APPELLEES, VS. PHILIPPINE BUSINESS
BANK, DOMINGO CARILLO, JR., ATTY. STEPHEN Z. TAALA AND
CONRAD L. ROBLES, DEFENDANTS-APPELLANTS.

DECISION
VILLON, J.:

This is an ordinary appeal under Rule 41, Section 2 (a) of the 1997 Rules of Civil
Procedure, as amended, from the decision[!] dated February 26, 2010 of the

Regional Trial Court (RTC), National Capital Judicial Region, Branch 61, Makati City
in Civil Case No. 00-753 for “Collection of Sum of Money and Damages.”

The factual and procedural antecedents of the case are as follows:

On July 21, 1999, appellant Domingo Carillo, Jr. (Carillo) obtained a loan from
appellant Philippine Business Bank (PBB) in the amount of P2,000,000.00 (or
“subject loan”). In relation thereto, a Promissory Note, denominated as Loan No.-
Sac-452-99 was executed by Carillo with appellee Carlos H. Reyes (Carlos) affixing

his signature therein as co-maker.[2]

Then, on July 28, 1999, in order to further secure payment of subject loan, Carlos
executed two (2) documents denominated Deed of Assignment(3] in favor of PBB,

over US$50,000.00 which was covered by Dollar Time Deposit Account No. 06554
in his name. On the same day, PBB issued to Carlos a Credit Advice informing him of
the deposit of the net proceeds of subject loan, in the amount of P1,971,700.00, to

PBB Account No. 011-01-000019-1, likewise under his name.[>] This amount was
also reflected on the Statement of Account of Carlos[®] with the said bank.

On February 17, 2000, PBB, through counsel appellant Atty. Stephen Z. Taala (Atty.
Taala), sent Carillo a demand letter as a result of the latter's failure to pay the
monthly amortizations on subject loan. Thus:

“Despite repeated reminders, both oral and written, you have failed to
settle your outstanding accounts. I hereby formally demand that you pay
within ten [10] days from receipt of this letter, the amount of Php
3,223,108.09. Failure on your part to do so will constrain me to take
appropriate judicial as well as extra-judicial action in order to protect the
interests of my client.

I would like to remind you that MR. CARLOS REYES has stood by you and
has even lent his name and property as surety for the faithful



performance of your obligations in favor of Philippine Business Bank, Inc.
My client therefore has all the right to go after the properties of MR.
CARLOS REYES as well in case you fail to pay. I am sure you do not want

to put him through all this trouble.”[”]

On even date, PBB likewise sent Carlos a letter asking for his assistance in the
settlement of Carillo's loan obligation, to wit:

"I am writing in behalf of my client Philippine Business Bank, Inc. who
referred to me the matter of the outstanding obligation of MR. DOMINGO
CARILLO JR. in the amount of Php2,000,000.00 which fell due on July 21,
1999. Despite repeated demands, he has failed to make good his
promise to pay the same.

In view whereof, I would like to seek your assistance in the collection of
the aforesaid amount, considering that you signed your name as co-
maker of said obligation. Please refer to attached copy of the promissory
note signed by you and Mr. Carillo, Jr.

I have written Mr. Carillo Jr. regarding this matter and have given him ten
days from receipt of said letter within which to pay his outstanding
obligation. I am afraid that if within the said period he fails to pay, I will

be constrained to collect the amount of Php2,000,000.00 from you."[8]

On April 26, 2000, appellees informed PBB that they would withdraw their money

under Dollar Time Deposit No. 0655 upon its maturity on May 22, 2000.[°] However,
on May 16, 2000, PBB informed appellees that it was applying their US$50,000.00
deposit, under the said account, against Carillo's outstanding loan obligation. Thus:

“I regret to inform you that despite repeated reminders and pleas with
Mr. Carillo Jr.,, he has failed to make good on his promise to settle his
outstanding obligation. Pursuant to your undertaking as co-maker,
Philippine Business Bank, Inc. has no other option but to collect the
amount of Php2,000,000.00 from you.

Your deposit account in the amount of $50,000.00, which you have duly
assigned to Philippine Business Bank, Inc., as security for the obligation
which you have co-signed with Mr. Carillo, Jr., will thus be applied to the

outstanding obligation.”[10]

On June 8, 2000, appellees made a formal demand upon PBB that they
be allowed to withdraw their dollar deposit with PBB, to no avail.[11]

Thus, appellees instituted the instant case on June 20, 2000.[12] After
service of summons, appellants PBB and Atty. Taala filed their answer to
the complaint. Carillo and Conrad L. Robles, who were included as

defendants in the case below, were declared in default.[13]The case was
set for pre-trial on October 22, 2008.[14]

On November 21, 2008, the case was referred to the Philippine Mediation
Center (PMC) for the purpose of reaching an amicable settlement.[15]
Said mediation, however, proved futile.[16] Hence, pre-trial continued.[17]



On March 2, 2009, the court a quo issued a Pre-Trial Order stating,
among others, the following stipulation of facts:

“There being no possibility of an amicable settlement at this
point in time notwithstanding herculean efforts by the Court,
the parties proceeded with the other mandated aspects of the
Pre-Trial and made the following admissions of facts, to wit:

1. The capacity of the parties in this case;

2. That on 21 July 1999, the defendant Philippine Business
Bank extended a P2 million loan to defendant Domingo Carillo
Jr. secured by a Real Estate Mortgage;

3. That as per condition for the release of the loan proceeds,
the defendant Philippine Business bank required defendant
Domingo Carillo Jr. to secure a guarantor;

4. That the bank required that the loan be secured by
sufficient collaterals;

5. That the plaintiffs obtained three [3] successive loans
apropos their dollar deposits;

6. That on 17 February 2000, defendant Atty. Stephen Taala
charged plaintiff Carlos Reyes with the burden of collecting the
P2 million debt of defendant Domingo Carillo Jr;

7. That on 26 April 2000, the plaintiffs made known their
intention to withdraw their dollar deposits from defendant
Philippine Business Bank;

8. That on 16 May 2000, the plaintiffs were surprised when
they received a letter from defendant Conrad Robles making
good the threat of defendant Atty. Stephen Taala of collecting
the P2 million debt of defendant Domingo Carillo, Jr. by
applying their 50 thousand dollar deposit;

9. That when the plaintiffs tried to withdraw their dollar time
deposit by presenting all pertinent documents on 22 May
2000, the defendant Philippine Business Bank did not allow it;

X X X X X X x x x"[18]

Then, the RTC rendered a decision on February 26, 2010 against appellants, the
dispositive portion of which reads:

“"WHEREFORE, the foregoing premises duly considered, judgment is
hereby rendered ordering the herein defendant Philippine Business Bank
[PBB] to PAY the herein plaintiffs Carlos H. Reyes and Bernardita Reyes
[Mr. and Ms. Reyes] the sum of FIFTY THOUSAND United State (sic)



of America Dollars [US$50,000.00], or its Philippine Peso equivalent
of Two Million One Hundred Twenty-Five Thousand [P2,125,000.00]; as
and for actual damages, with interest of one percent 1% per month from
May 2000 up to the time it is fully paid.

The instant civil action is hereby DISMISSED as against the defendants
Atty. Stephen Z. Taala [Atty. Taala], Conrad C. Robles [Mr. Robles] and
Domingo Carillo Jr. [Mr. Carillo] for egregious lack of evidence.

No pronouncement as to moral and exemplary damages, attorney's fees
and litigation expenses.

Costs de officio.

SO ORDERED.”[19]

Seeking the reversal of the assailed decision, appellants PBB and Atty. Taala ascribe
to the court a quo the following errors:

THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
HOLDING THAT:

a) PBB AND ATTY. TAALA IMPLICITLY ADMITTED THAT
MR. REYES WAS A MERE GUARANTOR.

b) MR. REYES WAS A MERE GUARANTOR AND NOT A
CO-MAKER SUBSIDIARILY LIABLE WITH MR.
CARILLO.

c) THAT THE PLAINTIFFS-APPELLEES ARE THUS
ENTITLED TO RECOVER THE US $50,000 APPLIED

BY PBB IN PAYMENT OF MR. CARILLO'S LOAN.[20]

Appellants contend that when PBB required Carillo to secure a “guarantor” as a
condition for the release of the proceeds of the subject loan, the same should be
understood in its loose or generic sense, and not in the context of the word as
defined in Article 2047 of the Civil Code; and that Carlos was actually a surety in the
loan transaction, he having signed the Promissory as co-maker and together with
Carillo, “jointly and severally” promise to pay PBB the sum of P2,000.000.00. In
contrast, appellees maintain that Carlos was a mere guarantor who was denied the
benefit of excussion and that such was impliedly admitted by appellants during the
pre-trial of the case.

By guaranty a person, called the guarantor, binds himself to the creditor to fulfill the
obligation of the principal debtor in case the latter should fail to do so. If a person
binds himself solidarily with the principal debtor, the contract is called suretyship.

[21] A surety is an insurer of the debt; he promises to pay the principal's debt if the

principal will not pay.[22]Strictly speaking, guaranty and surety are nearly related,
and many of the principles are common to both. In both contracts, there is a



promise to answer for the debt or default of another. However, in this jurisdiction,
they may be distinguished thus:

1. A surety is usually bound with his principal by the same instrument executed
at the same time and on the same consideration. On the other hand, the
contract of guaranty is the guarantor's own separate undertaking often
supported by a consideration separate from that supporting the contract of the
principal; the original contract of his principal is not his contract.

2. A surety assumes liability as a regular party to the undertaking; while the
liability of a guarantor is conditional depending on the failure of the primary
debtor to pay the obligation.

3. The obligation of a surety is primary, while that of a guarantor is secondary.

4. A surety is an original promissor and debtor from the beginning, while a
guarantor is charged on his own undertaking.

5. A surety is, ordinarily, held to know every default of his principal; whereas a
guarantor is not bound to take notice of the non-performance of his principal.

6. Usually, a surety will not be discharged either by the mere indulgence of the
creditor to the principal or by want of notice of the default of the principal, no
matter how much he may be injured thereby. A guarantor is often discharged
by the mere indulgence of the creditor to the principal, and is usually not liable

unless notified of the default of the principal.[23]

The appeal is impressed with merit.

When the parties admit the contents of written documents but put in issue whether
these documents adequately and correctly express the true intention of the parties,
the deciding body is authorized to look beyond these instruments and into the
contemporaneous and subsequent actions of the parties in order to determine such
intent. Well-settled is the rule that in case of doubt, it is the intention of the
contracting parties that prevails, for the intention is the soul of a contract, not its

wording which is prone to mistakes, inadequacies, or ambiguities.[24]

In the instant case, Carlos solidarily bound himself with Carillo relative to the latter's
loan obligation with PBB. The promissory note which he signed with Carillo as co-
maker, to wit:

“"FOR VALUE RECEIVED, We/I jointly and severally
promise to pay [359] days after date/on
demand to PHILIPPINE BUSINESS BANK ['Business
Bank'] or its order at Business Bank's offices at
Kalookan, Philippines, the sum of *TWO MILLION*
[P2,000,000.00], Philippine currency, with interest from
the date hereof at the following rate xxx

XXX XXX XXX
(signed) (signed)
CARLOS REYES DOMINGO CARILLO JR.

[Co-Maker]



