SPECIAL ELEVENTH DIVISION
[ CA-G.R. SP No. 128118, November 25, 2014 ]

NESTOR V. TANUDRA, PETITIONER, VS. NATIONAL LABOR
RELATIONS COMMISSION AND INTEGRATED AQUACULTURE
SPECIALIST, INC./ ALLAN DESCALZO, RESPONDENTS.

DECISION

PAREDES, J.:[*]

THE CASE

THIS IS A PETITION FOR CERTIORARI[!] filed by petitioner Nestor V. Tanudra

(petitioner), which seeks to reverse and set aside the Decision[2] dated September
19, 2012 of the National Labor Relations Commission (NLRC) in NLRC LAC No. 06-

001734-12 (NLRC NCR Case No. 09-14947-11) which modified the Decision[3! dated

March 29, 2012 of the Labor Arbiter; as well as the Resolution[#4] dated October 30,
2012 denying petitioner's Partial Motion for Reconsideration.

THE ANTECEDENTS

Private respondent Integrated Aquaculture Specialist, Incorporated (IASI) is a
corporation duly organized and existing under Philippine laws while Allan Descalzo is
the manager of IASI Manila's operations. Petitioner was hired by IASI as
warehouseman and initially assigned at IASI-Cebu; and, in November 2010,

petitioner was transferred to IASI-Manila as branch administrator(>].

On April 4, 2011, thirty-five (35) cartons of salmon, weighing 1,157 kilos and valued
at P468,585.00 was released from IASI's warehouse to AAA Seafoods Trading (AAA)
without accomplishing the required delivery receipt duly signed by the client. The
anomaly was discovered during an audit conducted forty five days after the release
of the cartons of salmon. To rectify the mistake, petitioner and Jerome Laguna, a
warehouseman of IASI, prepared a delivery receipt and asked the driver of AAA, one

Alexander Delabajan, to signl®] the same, which the latter did without protest.
However, the higher-ups of AAA denied having received the salmon and refused to
pay for the merchandise; thence, on August 2, 2011, a memorandum was issued to
the petitioner requiring him to explain in writing why no penalty should be imposed
upon him for violation of the company's rules and regulations. Petitioner submitted

his written explanationl”]. An investigation was conducted where petitioner

acknowledged[8] that it was his responsibility to supervise the release of the
products. Thereafter, IASI decided to terminate petitioner's employment effective

September 26, 2011. However, petitioner refused to sign the Noticel®! of disciplinary
action, so the notice was sent to his last known address by registered maill10], IASI
withheld petitioner’s salary for August and September, as well as his 13th month pay



for 2011, advising him that these will answer for his negligence.

On September 30, 2011, petitioner filed a Complaint[11] for illegal dismissal against
IASI and Allan Descalzo. After submission of the parties' respective position

papers(12] and replies(!3], the Labor Arbiter issued a Decisionl!4] on March 29,
2012, disposing of the case in this wise:

WHEREFORE, premises considered, judgment is hereby rendered
declaring the dismissal of the complainant illegal.

Respondent Integrated Aquaculture Specialist, Inc. is hereby ordered to
pay complainant his separation pay in lieu of reinstatement computed at
one month salary for every year of service with backwages computed
from September 26, 2011 until the issuance of this Decision as follows,
and to release the following amount to the complainant per attached
computation which shall form an integral part of this Decision:

_Separation P63,024.00
pay

2.Backwages P74,578.40

3 unpaid P19,618.50
salary

unused
vacation/sick P 7,261.10
leave

13th month

oy 2011 11,476.17

P38,355.77
TOTAL P175,958.17

All other claims are dismissed for lack of merit.

SO ORDERED!(15],

Aggrieved by the decision of the Labor Arbiter, IASI appealed[16] to the NLRC. On

September 19, 2012, the NLRC issued the assailed Decision[1’], the dispositive
portion of which reads:

WHEREFORE, premises considered, the appealed Decision is hereby
MODIFIED to the effect that the dismissal of complainant is declared
valid and accordingly, the monetary awards for separation pay and
backwages are SET ASIDE.

The monetary award to complainant in the amount of P38,355.77

representing unpaid salary, unused vacation/sick leave, and 13th month
pay for 2011 stays AFFIRMED.

SO ORDERED!(18],



Petitioner moved![1°] for partial reconsideration, which was denied in the
Resolution[20] dated October 30, 2012.

Hence, this Petition, with petitioner raising the following grounds for its allowance:

WHETHER THE PUBLIC RESPONDENT NATIONAL LABOR RELATIONS
COMMISSION COMMITTED GRAVE ABUSE OF DISCRETION WHEN IT
MODIFIED THE LABOR ARBITER'S FINDING AND DECLARED THAT THE
DISMISSAL OF THE PETITIONER IS VALID.

II
WHETHER THE PUBLIC RESPONDENT NATIONAL LABOR RELATIONS

COMMISSION COMMITTED GRAVE ABUSE OF DISCRETION WHEN IT SET
ASIDE THE MONETARY AWARDS FOR SEPARATION PAY AND

BACKWAGESI[21],
THE ISSUE
In fine, the issue is whether or not the NLRC committed grave abuse of discretion
when it modified the decision of the Labor Arbiter and found the dismissal of

petitioner to be valid.

THE COURT'S RULING

The petition is without merit.

Petitioner argues[zz] that he was not the one who released the thirty five (35)
cartons of frozen salmon and he exercised his best judgment to rectify the mistake
of the person who released it without the issuance of the corresponding delivery
receipt. We disagree.

Concomitant to the employer's right to freely select and engage an employee is the
employer's right to discharge the employee for just and/or authorized causes. To
validly effect terminations of employment, the discharge must be for a valid cause in
the manner required by law. The purpose of these two-pronged qualification is to
protect the working class from the employer's arbitrary and unreasonable exercise
of its right to dismiss. Thus, in termination cases, the law places the burden of proof
upon the employer to show by substantial evidence that the termination was for a
lawful cause and in the manner required by law. In concrete terms, these
qualifications embody the due process requirement in labor cases — substantive and
procedural due process. Substantive due process means that the termination must
be based on just and/or authorized causes of dismissal. On the other hand,
procedural due process requires the employer to effect the dismissal in a manner

specified in the Labor Code and its IRR[23],



Article 282[24] of the Labor Code provides:

ART. 282. Termination by employer. — An employer may terminate an
employment for any of the following causes:

(a) Serious misconduct or willful disobedience by the employee of the
lawful orders of his employer or representative in connection with his
work;

(b) Gross and habitual neglect by the employee of his duties;

(¢) Fraud or willful breach by the employee of the trust reposed in him by
his employer or duly authorized representative;

(d) Commission of a crime or offense by the employee against the person
of his employer or any immediate member of his family or his duly
authorized representative; and

(e) Other causes analogous to the foregoing.

In all cases involving termination of employment, the burden of proving
the existence of the above just causes rests upon the employer. The
quantum of proof required in these cases is substantial evidence, that is,
such relevant evidence that a reasonable mind might accept as adequate
to support a conclusion, even if other equally reasonable minds might

conceivably opine otherwisel25],

In the instant case, petitioner was charged[26] with gross negligence in the
performance of his duties and dishonesty and/or fraud for the concealment of the

same from the management. While both the Labor Arbiter[27] and the NLRC[28]
were in agreement that the charge of dishonesty had not been proven, the Labor

Arbiter reckoned[2°] that the failure of petitioner's subordinate to issue a delivery

receipt does not justify petitioner's dismissal; while the NLRC found[3°] him guilty of
gross negligence resulting in substantial damage to IASI thereby rendering his
dismissal valid. We agree with the NLRC.

As a valid ground for dismissal under the Labor Code, neglect of duty must be both
gross and habitual. Gross negligence entails want of care in the performance of
one's duties, while habitual neglect imparts repeated failure to perform such duties

for a period of time, depending on the circumstances!31],

Petitioner was, indeed, guilty of gross negligence. Petitioner did not dispute IASI's

claim[32] that he was responsible not only for the issuance of the corresponding
delivery receipts for all the products which leave the company's warehouse, but the
supervision as well of the release of all products to the customers. Thus, when
thirty-five (35) cartons of salmon were released without the proper documentation,
there was failure on the part of the petitioner to perform his duties. Moreover,
petitioner cannot escape liability pointing to his subordinate who released the

salmon boxes, being then in a meeting at another place, because it appears[33] that



he is also responsible for making a daily report of all products that are released from
the warehouse and transmitting the delivery receipts, with signatures, to the
accounting department for collection. Had petitioner not been remiss in his duties,
he would have discovered the anomaly immediately and rectifications would have
been made at the soonest possible time. Instead, petitioner admitted that "he did
not notice that stocks were released until an audit was made after forty-five (45)

days"[34], Because of the lack of delivery receipt, the customer to whom the boxes
of salmon were released would not pay the price thereof, resulting to a not
insubstantial loss on the part of IASI. The NLRC, therefore, correctly ruled, that:

With the foregoing factual backdrop, we find that respondents were
justified in terminating the employment of complainant. While there is no
clear indication that complainant was guilty of dishonesty, complainant is
at least guilty of gross negligence resulting in substantial damage to
respondent company. As the designated Branch Administrator, it was his
duty to oversee the withdrawal of goods from the warehouse and ensure
that withdrawal of goods were properly covered by delivery receipt and
sales invoice. Granting that complainant was out of the warehouse for a
while on April 4, 2011 to attend a meeting and that another
warehouseman was left to attend to the withdrawals of goods from the
warehouse for a while, it is rather strange that complainant, with 5 years
experience as warehouseman, did not bother to check or review the
transactions for the day when he returned to the warehouse. It is
likewise strange that complainant did not conduct an inventory of stocks
as a warehouseman and branch administrator at (sic) that is expected to
do periodically. As complainant admitted, he only learned that 35 boxes
of frozen salmon worth P468,588.00 (sic) were withdrawn from the
warehouse without being covered by a delivery receipt and sales invoice
45 days later when an audit was conducted. It was only then when he
reviewed and checked the records and realized what happened. There is
no wonder that when complainant was given a memorandum to explain,
he readily admitted that he neglected to check to ensure that
withdrawals from the warehouse were covered by delivery receipt or a
sales invoice. There is no better evidence of his negligence than his very
own admission.

Gross negligence means an absence of that diligence that an ordinary
prudent man would use on his own affairs. Suffice it to state that in the
present case, complainant's performance of his duties and functions is
characterized by want of even a slight care to ensure that all withdrawals
of goods from the warehouse are accounted for and duly covered by

transitional documents for purposes of collection of sales. xxx[3°]

Petitioner also submits[36] that, assuming arguendo that he was guilty of
negligence, it could only be regarded as a single or isolated act that cannot be
categorized as habitual and, hence, not a just cause for his dismissal. We are not
persuaded.

The fact that neglect was not habitual did not dissuade the Supreme Court from the
declaring a dismissal valid in the case of School of the Holy Spirit of Quezon City vs.



