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PART  1–PRELIMINARY

1. (1) In this Act unless the context otherwise requires–

“Agency” means the Intellectual Property Agency to
be established under an  Intellectual Property Agency
Act;

“collective mark” means  a visible sign capable of
distinguishing, from the goods or services of other
enterprises the origin or any other common
characteristic including the quality of goods or
services of different enterprises which use the sign
under the control of a registered owner;

“international classification” means the classification
according to the Nice Agreement concerning the
International Classification of Goods and Services
for the purposes of the Registration of Marks, of
June 15, 1957;

“Minister” means the Minister responsible for trade
marks;

“Paris Convention” means The Paris Convention for
the Protection of Industrial Property (1976).

“Registrar” means the Registrar of Trade Marks;

“trade mark” means any sign or combination of signs
capable of distinguishing the goods or services of
one undertaking from the goods or services of other
undertakings including words such as personal
names, letters, numerals and figurative elements;

“trade name” means the name or designation
identifying and distinguishing an enterprise;

“Tribunal” means the Intellectual Property Tribunal to
be established under an Intellectual Property
Agency Act.

PART II–REGISTRATION OF TRADE MARKS

2. (1) Any person claiming to be proprietor of a trade mark
may by himself or  his agent, apply to the Registrar for the  registration
of the trade mark.

(2) The application shall be made in the prescribed form
and shall be accompanied by not less than three representations of
the trade mark and by a stereo-type block of such representations.

3. Registration of a trade mark by any person confers an
exclusive right to the use of the trademark by that person.

4. (1) An application shall be accompanied with a
reproduction of the trade mark and a list of the goods and services
for which the registration of the trade mark is requested using the
international classification.

(2) The application may contain a declaration claiming
the priority of an earlier national or regional application filed by the
applicant or the predecessor in title of the applicant as provided for
in article 4 of the Paris Convention set out in the Schedule in or for
any state party to the Convention or in or for any member of the
World Trade Organisation.

(3) The Registrar may require the applicant to provide
within the prescribed time a copy of the earlier application certified as
correct by the office with which it was filed.

(4) Where the Registrar finds that the requirements under
subsection (3) have not been met, the declaration shall cease to have
effect.

(5) The applicant may withdraw an application at any
time during its pendency.

5. No mark shall be registered as a trade mark, if–

(a) it is a trade name;

(b) it is incapable of distinguishing the goods or
services of one enterprise from the goods or
services of another enterprise;
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(c) it is contrary to public order or morality;

(d) it is likely to mislead the public or trade circles
with particular reference to the geographical
origin of the goods or services, their nature
or characteristics;

(e) it is identical to or is an imitation of or
contains, as an element, an armorial bearing,
flag, emblem, name, abbreviation or intitals
of the name, official sign or hallmark adopted
by a State, intergovernmental  organisation
or organisation created by an international
convention unless authorised by the
competent authority of that  State or
organisation;

(f) it is identical to or confusingly similar to or
constitutes a translation of a trade mark or
trade name which is well known in the country
for identical or similar goods or services of
another enterprise, or the trademark is well
known and registered in the country for
goods or services which are not identical or
similar to those under application but the use
of the trade mark will indicate a connection
between those goods or services and the
owner of the well known trade mark and the
interests of the owner to the well known trade
mark are likely to be damaged by the use of
the trade mark;

(g) it is identical to a trade mark of another owner
already on the register or identical to a trade
mark the subject of an application with an
earlier filing or priority date for the same goods
or services or closely related goods or
services or if it resembles that trade mark so
closely that it is likely to deceive or cause
confusion.

6. (1) The Registrar shall examine whether the application
complies with the requirements of sections 4 and 5.

(2) If the Registrar finds that the requirements of sections
4 and 5 have been complied with, the Registrar  shall cause the
application to be published in the Gazette so that any interested
person may file a notice of opposition to the registration within the
prescribed period and in the prescribed manner.

(3) A  person may, within three months, or such further
time, not exceeding nine months in all, as the Registrar may allow,
from the date of the publication of the application, give notice to the
Registrar of  his opposition to the registration.

(4) A notice under subsection (3) shall be given in writing,
and in duplicate, and shall include a statement of the grounds of the
opposition.

(5) The Registrar shall send a copy of the notice under
subsection (3) to the applicant, and within one month after the receipt
of the notice, or such further time, not exceeding three months in all,
as the Registrar may allow, the applicant shall send to the Registrar a
counter statement, in duplicate, of the grounds on which he relies in
his application, and, if he does not do so, he shall be deemed to have
abandoned his application.

(6) The Registrar shall send a copy of the counter
statement to the person who filed the notice of opposition and shall
after hearing the parties decide whether the trade mark should be
registered.

(7) The applicant has, until the registration of the trade
mark,  the same privileges and rights when an application is published
as the applicant would have if the trade mark had been registered;
but it shall however be a valid defence to an action in respect of an
act done after the application has been published, if the alleged
infringer establishes that the trade mark could not validly have been
registered at the time the act was done.

7. The Registrar shall register the trade mark, publish a
reference to the registration and issue the applicant with a certificate
of registration if -

(a) the registration has not been opposed within
the prescribed  time limit; or
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(b) the registration has been opposed but the
opposition was decided in favour of the
applicant.

8. (1)  An application for registration of a collective mark
shall designate the trade mark as a collective mark and be accompanied
with a copy of the regulations governing the use of the collective
mark.

(2) Sections 4, 5, 6,7,9,10,11 and 14 shall, with the
necessary changes apply to collective marks.

(3) The registered owner of a collective mark shall notify
the Registrar of any changes made in the regulations.

9. (1) A person other than a registered owner of a trade
mark shall not without the written permission of the owner use the
mark.

(2) The registered owner may institute action before the
Tribunal against any person who infringes a registered trade mark
by–

(a) using the registered mark without permission;
or

(b) performing acts which make it likely that
infringement may occur.

(3) No person shall knowingly infringe the rights of the
owner of a registered trade mark by using a trade mark in relation to
goods or services for which the trade mark was registered without
the written consent of the owner.

(4) The right of the registered owner under this section
shall, in addition to any other remedies, extend to the use of a sign
similar to the registered trade mark and use in relation to goods or
services similar to those for which the mark has been registered where
confusion may arise in the public.

(5) Where there is use of an identical sign for identical
goods or services, a likelihood of confusion shall be presumed.

(6) The rights conferred by registration of a mark shall
not extend to acts in respect of articles which have been put on the
market in any country by the registered owner or with the consent of
the owner.

(7) Paragraph (f) of section 5 shall apply with such
modification as may be required in any action instituted by the owner
of a well-known trade mark against any person in respect of the
unlawful use of the well-known trade mark.

(8) A person who infringes the right of a registered owner
of a trade mark by knowingly using a trade mark for goods or services
without the consent of the registered owner commits an offence and
is liable on  conviction to a fine not exceeding Le100 million or a term
of imprisonment not exceeding seven years or to both.

10. The registration of a trade mark is for a period of ten years
from the filing date of the application for registration.

11. (1) The registration of a trade mark may be renewed for
consecutive periods of ten years upon payment of the fee prescribed
for renewal.

(2) A grace period of six months is allowed for the late
payment of the renewal fee upon payment of the prescribed surcharge.

12. (1) The Tribunal shall invalidate the registration of a trade
mark if, the person requesting the invalidation proves that any
requirement for registration has not been complied with.

(2) The Tribunal may invalidate the registration of a
trademark if, because of the inactivity of the owner it has become the
common name in the trade for goods or services for which it is
registered.

(3) The invalidation of the trade mark is effective from
the date of registration.

(4) The Registrar shall record the invalidation  and publish
it as soon as possible in the Gazette.
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