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HOI DONG THAM PHAN CONG HOA XA HOI CHU NGHIA VIET NAM

Sé: 05/2006/NQ-HDTP Ha Noi, ngay 4 thang 8 nam 2006

NGHI QUYET
Hwéng dan thi hanh mét s6 quy dinh trong Phan thr ba

“Tha tuc giai quyét vu an tai toa an cap phuc tham” cua bo luat té6 tung dan sw

HOI DPONG THAM PHAN TOA AN NHAN DAN TOI CAO
Can ctr vao Luét té chirc Toa &n nhan dan;
Pé thi hanh dung va théng nhét céc quy dinh tai Phén thir ba “Tha tuc gidi quyét vu
&n tai Toa &n cép phuc thdm” cua BO luat té tung dan sw (sau day viét tat la
BLTTDS);
Sau khi c6 y kién théng nhét cta Vién truéng Vién kiém sat nhan dén tbi cao va Bo
trirong Bo Tw phap.

QUYET NGHI:

I. VE CHUONG XV “TiNH CHAT CUA XET XU PHUC THAM VA KHANG CAO,
KHANG NGHI BAN AN, QUYET DINH CUA TOA AN CAP SO THAM”
1. Vé Diéu 243 cua BLTTDS
1.1. Doi twong ma dwong sw, ngwdi dai dién cia dwong sw, co quan, td chirc khai
kién c6 quyén lam don khang cao dé yéu ciu Toa an cép trén truc tiép giai quyét lai
theo tha tuc phuic thAm bao gébm: ban an, quyét dinh tam dinh chi, dinh chi gidi quyét
vu an cla Toa an cip so tham.
1.2. Puong su 14 ca nhan c6 day dd nang lwc hanh vi td tung dan sw c6 thé tw minh
lam don khang cao. Tai muc tén, dia chi cia nguwdi khang cao trong don phai ghi ho,
tén, dia chi cia dwong sw cé khang cdo. Bong thdi & phan cubdi don khang cao,

dwong sy dé phai ky tén hoac diém chi.
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1.3. Puong sw la nguwdi tr dd mwdi 13m tudi dén chwa di muwdi tam tudi khdng mét
nang lwc hanh vi dan sw, khéng bi han ché nang Iwc hanh vi dan sy da tham gia lao
ddng theo hop ddng lao déng hoac giao dich dan sy bang tai san riéng ctia minh 1a
dwong sw trong vu an vé tranh chap co6 lién quan dén hop ddng lao ddng hoac giao
dich dan sw dé co thé tw minh lam don khang cao. Tai muc tén, dia chi cia ngudi
khang céo trong don phai ghi ho, tén, dia chi ctia dwong sw cé khang cao. Bdng thoi
& phan cubi don khang céo, dwong sw d6 phai ky tén ho&c diém chi.

1.4. BPuong sy dwoc huwéng dan tai tiéu muc 1.2 va tiéu muc 1.3 muc 1 nay néu
khéng tw minh khang cdo, thi c6 thé uy quyén cho nguoi khac dai dién cho minh
khang cdo, trlr khang cao ban an, quyét dinh ctia Toa an cap so thdm vé ly hén. Tai
muc tén, dia chi cua nguw®i khang cao trong don phai ghi ho, tén, dia chi cia nguoi
dai dién theo uy quyén co khang cao; ho, tén, dia chi clia dwong sw uy quyén khang
cdo va van ban uy quyén. Bong thei & phan cudi don khang cdo, nguwdi dai dién theo
uy quyén phai ky tén hoac diém chi.

1.5. Puong sv 1a co quan, t6 chirc cd quyén khang cdo. Nguoi dai dién theo phap
luat ciia dwong sw la co quan, td chirc dé c6 thé tw minh lam don khang céo. Tai
muc tén, dia chi cia nguwoi khang cao trong don phai ghi tén, dia chi cia dwong sy
la co quan, td chire; ho, tén, chirc vu clia nguwoi dai dién theo phap luat cia dwong
sw 1a co quan, td chirc. Péng thoi & phan cudi don khang céo, nguwdi dai dién theo
phap luat phai ky tén va dong dau cta co quan, tb chirc dé.

Trwdng hop nguoi dai dién theo phap luat clia dwong sw la co quan, té chirc uy
quyén cho ngwdi khac dai dién cho co quan, td chire khang cao, thi tai muc tén, dia
chi ctia nguwoi khang cao trong don phai ghi ho, tén, dia chi cia ngwoi dai dién theo
uy quyén khang céo; tén, dia chi ctia dwong sw la co quan, td chirc uy quyén; ho,
tén, chirc vu cia nguwdi dai dién theo phap luat cua dwong sv la co quan, td chirc d6
va van ban uy quyén. Pong thei & phan cubi don khang céo, ngudi dai dién theo uy
quyén phai ky tén ho&c diém chi.

1.6. Ngu¢&i dai dién theo phap luat cia dwong sw la ngwdi chwa thanh nién (tri

trwéng hop duwoc huwdng dan tai tiéu muc 1.3 muc 1 nay), ngudi mat nang lwc hanh



vi dan sw, ngudi bi han ché nang lwc hanh vi dan sy co thé tw minh lam don khang
cao. Tai muc tén, dia chi cua ngu®i khang cao trong don phai ghi ho, tén, dia chi ctua
nguwdi dai dién theo phap luat; ho, tén, dia chi cia dwong s la ngwdi chwa thanh
nién, ngwdi mat nang lwc hanh vi dan sw, ngwdi bi han ché ndng Iwc hanh vi dan sw.
Pdng thdi & phan cudi don khang cdo, ngudi khang cao phai ky tén hoac diém chi.
Trwdng hop nguwdi dai dién theo phap luat cia dwong sw uy quyén cho ngudi khac
dai dién cho minh khang cao, thi tai muc tén, dia chi cia ngw&i khang cao trong don
phai ghi ho, tén, dia chi ciia nguwdi dai dién theo uy quyén va van ban uy quyén; ho,
tén, dia chi clia nguoi dai dién theo phap luat clia dwong sw uy quyén; ho, tén, dia
chi clia dwong s la ngwdi chwa thanh nién, nguwdi mat nang lwc hanh vi dan suw,
nguwdi bi han ché nang lwc hanh vi dan sw. Péng thoi & phan cudi don khang céo,
nguoi dai dién theo uy quyén phai ky tén ho&c diém chi.

1.7. Co quan, to chirc khéi kién vu an dan sy dé& bao vé quyén va lgi ich hop phap
cta nguoi khac quy dinh tai khoan 1 va khoan 2 Diéu 162 cta BLTTDS la nguoi dai
dién theo phap luat trong t6 tung dan sw cla nguwdi dwoc bdo vé. Nguwdi dai dién
theo phap luat ciia co quan, td chirc d6 c6 thé tw minh lam don khang cdo. Tai muc
tén, dia chi cia ngwdi khang céo trong don phai ghi tén, dia chi ciia co quan, té chirc
va ho, tén, chirc vu clia ngudi dai dién theo phap luat ctia co quan, t6 chirc do; ho,
tén, dia chi cla ngwdi cé quyén va loi ich hop phap dwoc bao vé. Pong thdi & phan
cudi don, ngudi dai dién theo phap luat clia co quan, té chirc dé phai ky tén va déng
dau cutia co quan, t6 chirc do.

1.8. Viéc uy quyén duoc huéng dan tai cac tiéu muc 1.4, 1.5 va 1.6 muc 1 Phan |
cta Nghi quyét nay phai dwoc lam thanh van ban cé cong chirng, chirng thwec hop
phap, trir trwng hop van ban uy quyén dé dwoc 1ap tai Toa an co sw chirng kién cla
Tham phan hoac can bd Toa an dwoc Chanh an Toa an phan céng. Trong van ban
uy quyén phai cé ndi dung duwong sy uy quyén cho nguoi dai dién theo uy quyén
khang céo ban an, quyét dinh tam dinh chi, dinh chi gidi quyét vu an cta Toa an cap
so thdm.

2. Vé Piéu 244 clia BLTTDS



2.1. D& bdo ddm cho viéc lam don khang cdo ding va théng nhat, Toa an cép so
thAm yéu cau nguoi khang cdo lam don khang céo theo ding mau va ghi day da noi
dung theo hwéng dan st dung mau don khang cdo dwoc ban hanh kém theo Nghi
quyét nay. Toa an cap so thdm phai niém yét cong khai tai tru s& Toa an nhan dan
mau don khang céo va hwéng dan st dung mau don khang céo.

2.2. Viéc nhan don khang céo va xi¥ ly don khang céo tai Toa an cap so tham.

a) Toa an cap so thdm phai c6 sé nhan don khang cao dé ghi ngay, thang, nam nhan
don khang cao lam can ct xac dinh ngay khang cao.

b) Toa an cap so thdm thwe hién thd tuc nhan don khang céo nhw sau:

b.1) Trwdng hop ngwdi khang cédo trwc tiép ndp don khang céo tai Toa an cép so
thdm, thi Toa an cap so thdm ghi ngay, thang, ndm nguwdi khang céo ndp don vao sb
nhan don khang cao. Ngay khang cao duoc xac dinh la ngay nép don khang cao.
b.2) Trwong hop ngudi khang cao glri don khang cao dén Toa an cip so thdm qua
bwu dién, thi Toa an phai ghi ngay, thang, nam nhan don khang cao do bwu dién
chuyén dén va ngay, thang, nam ngwdi khang cao glri don theo ngay, thang, ndm co
diu bwu dién noi glri don vao sé nhan don. Phong bi c6 dau bwu dién phai duoc
dinh kém don khang cao. Ngay khang céo dwoc xac dinh 1a ngay cé dau bwu dién
noi gri don.

Truwdng hop khdéng c6 hodc khéng xac dinh dwoc ngay, thang, nam theo dau buu
dién noi glvi trén phong bi, thi Toa an phai ghi chd trong sé nhan don va vao géc bén
trai cta don khang cao la “khéng xac dinh dwoc ngay, thang, nam”. Trwedng hgp nay
ngay khang cdo dwoc xac dinh la ngay Toa an nhan duoc don. Khi kiém tra don
khang cdo, néu thdy don khang céo nay qua han thi Toa an cap so thdm yéu ciu
nguwdi khang céo trinh bay ré Iy do bang van ban theo quy dinh tai khoan 2 Diéu 246
cta BLTTDS va hwéng dan tai tiéu muc 5.1 muc 5 Phan | ciia Nghi quyét nay. Néu
don khang céo dung han quy dinh tai Diéu 245 ctia BLTTDS, thi Toa an cip so thdm
tién hanh céac tha tuc quy dinh tai Diéu 248 cta BLTTDS va huwéng dan tai muc 6
Phan | ctia Nghi quyét nay.



b.3) Toa an phai ghi (hodc dong dau nhan don khang céo co ghi) ngay, thang, nam
nhan don vao goc trén bén trai cia don khang cao.

c) Khi nhan dwoc don khang cao do Toa an cp phuc thAm chuyén dén, theo hwéng
dan tai tiéu muc 2.3 muc 2 nay, Toa an cip so thdm phai kiém tra xem da nhan dwoc
don khang cdo c6 cung ndi dung do cung nguwdi khang cao gri dén chwa dé xi ly
nhuw sau:

c.1) Trwdng hop Toa an cip so thdm da nhan dwoc don khang céo cé ndi dung
trung véi ndi dung don khang céo do Toa an cap phuc thdm chuyén dén, thi Toa an
cép so thAm ghi chu vao don khang céo d6 va dinh kém véi don khang céo da nhan
dé lwu vao hod so vu an.

c.2) Trwdng hop Toa an cap so thdm chwa nhan dwoc don khang cao hodc da nhan
dwoc don khang céo, nhung mét phan hodc toan bd ndi dung khang cao khac voi
ndi dung khang cao do Toa an cip phuc thdm chuyén dén, thi Toa an cip so tham
ghi ngay, thang, ndm nhan don khang céo do Toa an cap phuc thdm chuyén dén va
ngay, thang, n3m nhan don khang céo theo ngay, thang, ndm ma Toa an cp phuc
thAm ghi & goc trén bén trai ciia don khang cao vao sbé nhan don. Trong trwdng hop
nay viéc xac dinh ngay khang cao dwoc thuc hién theo hwéng dan tai cac diém b.1
va b.2 tiéu muc 2.2 muc 2 nay.

2.3. Viéc nhan don khang céo va xt ly don khang céo tai Toa an cap phuc tham.
Trudng hop ngudi khang cdo truc tiép ndp don khang cao tai Toa an cép phuc thAm
hodc gtvi don khang céo dén Toa an cép phuc thdm qua bwu dién, thi khi nhan don
khang cao Toa an cap phuc thAm ciing phai vao sé nhan don khang cao dé theo dai.
Toa an cép phuc thdm phai ghi ngay, thang, nam nhan don khang cdo theo hwdng
dan tai diém b tiéu muc 2.2 muc 2 nay. Bdng thdi Toa an cip phuc thAdm phai chuyén
ngay don khang céo va cac tai liéu, chirng clr kém theo (néu cd) cho Toa an cép so
thdm da ra ban an, quyét dinh so thdm bj khang cdo dé& Toa an clp so tham tién
hanh cac tha tuc can thiét va glri kém hd so vu an cho Toa an cip phuc thdm theo
quy dinh tai Diéu 255 cia BLTTDS va hwdng dan tai muc 9 Phan | cia Nghi quyét

nay. Viéc chuyén don khang céo cho Toa an cap so thdm phai dwoc ghi chd vao sé



