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GENERAL NOTICE 

NOTICE 239 OF 2009 

Independent Communications Authority of South Africa 

Pinmm Farm, '164 Katherine Street, Sandton 

Private 8ag Sandton, c;;'i46 


GENERAL NOTICE -POSITION PAPER ON GENERAlLICIENCE FEES 

(1J 	011 24· Odobel' zoon in Notice No. 1305 in Govenunent Gazette Nmnbet' 31 the 

l\lIthol'ity published cir,ltt Ceneral licence rcgulCltiolls. Author! also lllvited 

illl('l'(~sred pclrtics to submit written representations un drJft regulations. 

(2) 	The cios! te rOl' submissions WdS .s mbel' 2008 (mel rings were held on l:l-1 S 

I;muary 	2009 \l\lhcrcat jJarties who h<1\/(, expressed n interest to participate in oral 

rings \tV(-,I"C ed such an Oppo!'lUllity. 

(]) 	The Au oi'ity he pubtisiws the position paper to relleet some of its ings 

and to contcxtualizc thE:' l'l'visiOI1S incol'j)()rated ill the dl'ilCL reguJ,ltion Z\s published in the 

C;()vernmcnl (;'\I.cttc. 

Pa Mashi 

Chairperson 

leASA 
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(1) This Position Paper is the culmination of a process th,lt included: 

(i) 	 an industry workshop held on 4 October 2007; 

(ii) 	comrnents submitted pursuant to the publication of Draft Regulations 

Notice No. l305 published in Govcrnment G~1zette Number 31542 of 24 

October :W08; c1r1d 

(iii) 	Public hearings held between 13 ,we! 15 January 2009. 

(2) The Draft Regulations are 	prescribed in terms of section 4(1) (c) and 5(7) (a) (iii) of the 

Electronic Comrnunications Act 36 of 2005, (The Act). In terms of above noticc 

(Government Gclzette No. 31542), the closing date for comments was set at 5 Decen'lber 

2008 and hearings were held on 13 - lS Janua 2009. A total or 38 submissions vvel"e 

received from lnte"ested p,llties and 30 participated in the public hearings. 

(3) The primel!'y purpose the Draft General Licence Pees Regulations is to: 

<1> Prescribe Cl new regulcltory framework on administrative and cWllual licence fees 

consistent wiLh the Electronic Communications Act, 36 of 2005, as amencied; and 

(Ii Provide certainty in relation to IJw cOllve,'sinn of Licences as regards various fees thdt 

vvere due prior tile new dispensation dS contained in the Act. 

(4)'I'he introduction of the Act brought with it a requirement for a reviewed appro,-lCh to 

licence fees in general. This t'equired a rethink of the principles that underpin a 

n:~glljat·Clry approclch to licence The principles ,we a considered nst the 

background of Act and the objective of ensuring that the impact of licence fees on the 

ler sector does not contradict any of the Act's obj(·ctives. The relevant ohjectives of the 

Act that provide the backdrop arc outlined in section::: of the Act and include to: 

(i) encourage investmcntand innovation in communications sector; 

(ii) promote competition within1:he leT sector; 

liii) 	enStll·e the provision of C\ variety of quality electronic communications services at 

reasonable prices; dlld 

(iv) develop dnd pronlOte SMM cmd cooperatives. 
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(5) The TelecommuniCdtions Act or 1 I13A Act of 1 ()93 and the Broadcasting Act of 1999, 

to the extent wefe dPplicabJe prinl' to the introduction ufthe Act, cl11oc;:ltcd the right 

to provide speciric services over specific technology pl3tfonns as evident in the types of 

liCt:nc('s that could issued in \(:n11S those stdtutes. Further, the statutes created 

restricted milrkets relll playcrs in specific I11drkcts WCt'C protcctNi against 

cornpetilion through the creation of cl restrictive licensing framework. Llrgcly, new 

entr,lt1ts to nevv various md \ve/'t' guaranteed financial vidbili as they faced iinle 

or nn competil'ion ,md had dccess to pre-exlsti consumer pools WCt'C not being 

serviced. iVlost markets llitimcltcty became Monopol or Oligopolies vvhcrc consumers 

were cienied benefits Of;l competitive I1IMkct. 

(6) Tilis type or market structure ul provided justification for Lhe I Ilg of high 

annUil] licence dS iin'nsC'C's were glldI'dnlL\ed excess profits a consumers wert:' 

denied the benefits or competition. c: cul.l could then be redirecteci to otliel' 

illilicl hy tile (;ovenlt1lCnt to ensun' thaL some compensation was afforded to 

consumers ~lS they 11.(1v(' been dl'rtied the hem'fits that may have accrued h,lel the market 

11 co rn petitivc. he r, m slrucluI'c also created value in the ora 

specific of licence, lile imposition/collection of an en In e 

IOl'll1 oC Fixed/OI1{(' on licence 

(7} flowevel'j the unintended con nees or this approach have includl"cl the transfpl' 01 

these licence fces to the consumel' ;IS (1 cost of providing the service. Iii the electronic 

COIllI1HIl1 led riu n s secto I'j l h is trim Si;l itself into the creMiol1 of a market 'vvith some or 

the w()rld's highest leiccormnuniciltlOl1S costs. 
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L THE 

(8)'I'llc Act L1SilE'I'C'cl a new era in Lhc appn)dch to regulating the communications sector at 

large, This change represents an acknowledgement of the convergence of services ane! 

technologics within the COllllllUniGJtions sector clS well as the goal or introducing 

competition ,)S c) mech~Hlisrn to reduce prices 1, The Act actively promotes a competitive 

environment, fically adopting (\ st,1l1dard licl'nsing framcv\lork as well as 

introducing the opportunity for lCASi\ to introduce pro-competitive remedies ullder 

Section 67, 

(9) Under the new open­ strllcture envis(\ged by all licensees have to 

CO III inst to s<ltisfy totll consumer demand. Thus tllo concept of a 

protected I11Clrket no exists for <lny licensee, III this scenario licensees have to 

compete on hoth and quality; these choices were not avallable to the end-users 

under tile l1lonopolisLlc rn,u'kN structure. Licensees ,11'0 therefore not gU<lranteed 

t11onopoly profits. The redistributive fUl1ction of licence eel's under the now repealed 

TelecOnll1l11lliC(lLiollS Act hds bcen replaced by a more direct approach to improving 

social wcifdn', which is the: introduction of' competitioll betvvcen licensees to ensure 

grc,llcr dlifercn of Sl' at rC<lsonablc prices, Sacio-economic welfare at the 

end-user level is maximised CI {,riori dnd there is llO need for 

govern mell tjregufa intervention in fOi'lll or licence 3S compared to the 

rationale under thl' l1lunicatiollS Act. 

PO) In ,1 totally open envirollment, iicellce fecs for participatiun in the market may 

Ilot be justified, 1 1 O\\Iev(' 1', [[lere I'('maills a Celse for IicellCl' fees to be levied on a rnarkct 

lh;tt requires government illtervcnlioll or reglll~lti()n, as it presently is,lt is evident from 

the !l1drkct strllctUl'(' of the leT seclor' ill South Africa that pnhlCtivl' intervention by a 

I'cgu]<1Lury hody is required [0 Cl'caLe c frclnwwork for competition. This implies the' 

need for funds to l'Uver the cost ot regulating the sector. Therefore, given the objectives 

of the Act and the current structure of ,) ('ation;de exists for the levying 

licence fces in the sector ,-,vllerc cost is ated to thl' cost incurred in regulating 

the market. 

ill Sf'etien:. 2(f) and (rn) quoted on pilge abovp 
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(11) The qllestions that then remain arc: 

® the leve] of such fees; 

Ii) thc ,1cti on which fees are levied; and 

I) how c fees al'e calculated. 

(12) 	 There <lIT [vvn 01 Lo considered, edch with their distinctive roles. 

The iil'st type or rce is an (ldministrativc fcC' charged to cover costs such as appiicZltions, 

iHnendmen lS, rel1 of licences and so forth, The second type of fee is one designed 

to cover the cost of regUlating e sector <mel nlay best be described as an annual licence 

fcc, 

(13) 	 Aciministrative f'(.'es may he set at i1 level t t covers pure activity-hased costing, 

HO\NeVer, this lTlay not he ('c'lsible. ,IS (lcmo!1str(ltcd in the follOWing eXdmpil~: 

";1 licensee IW5 changed the location of its headquarters and therefore needs to 

amend its licence. Such an amendment may rnean the clwnging of two lines in a 

licence and requires mininwl effort on the side of both the licensee and the 

regllhHaty body. However, if true activity¥based costing were to be applied, a fee on 

5;ueh an action w{mlrl have t.o include lhe portion oj bath fixed ami varialJle costs 

incurred hy the regulatorv hody. This virtually (m impossible task and is not 

pracUml". 

(14)) III the above example. j is most likelY for the n:gulatnry body 110t to impose' 

,my whatsc)(~vel'. However, ('i'e 1l1;IY be oLher ,llnelldments!trallsfers that lldve a 

material impact un lht' Ilcellscd (lcLivity. In this Celse the n;gulatory body may to 

lev\, tlll l11inistraliv(' fcc, llowevcl', the difficulty of dctivity-based costing again occurs. 

It be mol'(' feasible for 1 I-cgultltory hody to apply a fee thelt ;:Jets as d deterrent to 

frivololls .Imendmcil ts rather L\ll to the fees 011 activity-based costi 

(15) 	 The first principle is the ,11111Ual licence fee Ill,])! only be imposed on tbe 

economic ,IClIVlty linked to the licensed dctivity. Second annual licence ((-'('s may be 

        
 


