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Regulation (EU) No 1227/2011 of the European Parliament
and of the Council of 25 October 2011 on wholesale energy
market integrity and transparency (Text with EEA relevance)

REGULATION (EU) No 1227/2011 OF THE
EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 25 October 2011
on wholesale energy market integrity and transparency

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on Functioning of European Union, and in particular Article 194(2)

thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social Committee,

After consulting the Committee of the Regions of the European Union,

Acting in accordance with the ordinary legislative procedure®®,

Whereas:

(1)

2)

)

4)

It is important to ensure that consumers and other market participants can have
confidence in the integrity of electricity and gas markets, that prices set on wholesale
energy markets reflect a fair and competitive interplay between supply and demand,
and that no profits can be drawn from market abuse.

The goal of increased integrity and transparency of wholesale energy markets should
be to foster open and fair competition in wholesale energy markets for the benefit of
final consumers of energy.

The advice of the Committee of European Securities Regulators and the European
Regulators Group for Electricity and Gas confirmed that the scope of existing legislation
might not properly address market integrity issues on the electricity and gas markets
and recommended the consideration of an appropriate legislative framework tailored to
the energy sector which prevents market abuse and takes sector-specific conditions into
account which are not covered by other directives and regulations.

Wholesale energy markets are increasingly interlinked across the Union. Market abuse
in one Member State often affects not only wholesale prices for electricity and natural
gas across national borders, but also retail prices to consumers and micro-enterprises.
Therefore the concern to ensure the integrity of markets cannot be a matter only for
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(®)

)

(10)
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individual Member States. Strong cross-border market monitoring is essential for the
completion of a fully functioning, interconnected and integrated internal energy market.

Wholesale energy markets encompass both commodity markets and derivative markets,
which are of vital importance to the energy and financial markets, and price formation
in both sectors is interlinked. They include, inter alia, regulated markets, multilateral
trading facilities and over-the-counter (OTC) transactions and bilateral contracts, direct
or through brokers.

To date, energy market monitoring practices have been Member State and sector-
specific. Depending on the overall market framework and regulatory situation, this can
result in trading activities being subject to multiple jurisdictions with monitoring carried
out by several different authorities, possibly located in different Member States. This
can result in a lack of clarity as to where responsibility rests and even to a situation
where no such monitoring exists.

Behaviour which undermines the integrity of the energy market is currently not clearly
prohibited on some of the most important energy markets. In order to protect final
consumers and guarantee affordable energy prices for European citizens, it is essential
to prohibit such behaviour.

Derivative trading, which may be either physically or financially settled, and
commodity trading are used together on wholesale energy markets. It is therefore
important that the definitions of insider trading and market manipulation, which
constitute market abuse, be compatible between derivatives and commodity markets.
This Regulation should in principle apply to all transactions concluded but at the
same time should take into account the specific characteristics of the wholesale energy
markets.

Retail contracts which cover the supply of electricity or natural gas to final customers
are not susceptible to market manipulation in the same way as wholesale contracts
which are easily bought and sold. None the less, the consumption decisions of the largest
energy users can also affect prices on wholesale energy markets, with effects across
national borders. Therefore it is appropriate to consider the supply contracts of such
large users in the context of ensuring the integrity of wholesale energy markets.

Taking account of the results of the examination set out in the Commission
Communication of 21 December 2010 entitled ‘Towards an enhanced market oversight
framework for the EU Emissions Trading Scheme’, the Commission should consider
bringing forward a legislative proposal to tackle the identified shortcomings in the
transparency, integrity and supervision of the European carbon market in an appropriate
time-frame.

Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July
2009 on conditions for access to the network for cross-border exchanges in electricity®
and Regulation (EC) No 715/2009 of the European Parliament and of the Council of 13
July 2009 on conditions for access to the natural gas transmission networks recognise
that equal access to information on the physical status and efficiency of the system is
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(13)

(14)
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necessary to enable all market participants to assess the overall demand and supply
situation and identify the reasons for fluctuations in the wholesale price.

The use or attempted use of inside information to trade either on one's own account or
on the account of a third party should be clearly prohibited. Use of inside information
can also consist in trading in wholesale energy products by persons who know, or ought
to know, that the information they possess is inside information. Information regarding
the market participant's own plans and strategies for trading should not be considered
as inside information. Information which is required to be made public in accordance
with Regulation (EC) No 714/2009 or (EC) No 715/2009, including guidelines and
network codes adopted pursuant to those Regulations, may serve, if it is price-sensitive
information, as the basis of market participants' decisions to enter into transactions in
wholesale energy products and therefore could constitute inside information until it has
been made public.

Manipulation on wholesale energy markets involves actions undertaken by persons that
artificially cause prices to be at a level not justified by market forces of supply and
demand, including actual availability of production, storage or transportation capacity,
and demand. Forms of market manipulation include placing and withdrawal of false
orders; spreading of false or misleading information or rumours through the media,
including the internet, or by any other means; deliberately providing false information
to undertakings which provide price assessments or market reports with the effect of
misleading market participants acting on the basis of those price assessments or market
reports; and deliberately making it appear that the availability of electricity generation
capacity or natural gas availability, or the availability of transmission capacity is other
than the capacity which is actually technically available where such information affects
or is likely to affect the price of wholesale energy products. Manipulation and its effects
may occur across borders, between electricity and gas markets and across financial and
commodity markets, including the emission allowances markets.

Examples of market manipulation and attempts to manipulate the market include
conduct by a person, or persons acting in collaboration, to secure a decisive position
over the supply of, or demand for, a wholesale energy product which has, or could
have, the effect of fixing, directly or indirectly, prices or creating other unfair trading
conditions; and the offering, buying or selling of wholesale energy products with the
purpose, intention or effect of misleading market participants acting on the basis of
reference prices. However, accepted market practices such as those applying in the
financial services area, which are currently defined by Article 1(5) of Directive 2003/6/
EC of the European Parliament and of the Council of 28 January 2003 on insider dealing
and market manipulation (market abuse)® and which may be adapted if that Directive
is amended, could be a legitimate way for market participants to secure a favourable
price for a wholesale energy product.

The disclosure of inside information in relation to a wholesale energy product by
journalists acting in their professional capacity should be assessed taking into account
the rules governing their profession and the rules governing the freedom of the press,
unless those persons derive, directly or indirectly, an advantage or profits from the
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(18)
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dissemination of the information in question or when disclosure is made with the
intention of misleading the market as to the supply of, demand for, or price of wholesale
energy products.

As financial markets develop, the concepts of market abuse applying to those markets
will be adapted. In order to ensure the necessary flexibility to respond quickly to
these developments therefore, the power to adopt acts in accordance with Article 290
of the Treaty on the Functioning of the European Union should be delegated to the
Commission in respect of technical updating of the definitions of inside information and
market manipulation for the purpose of ensuring coherence with other relevant Union
legislation in the fields of financial services and energy. It is of particular importance
that the Commission carry out appropriate consultations during its preparatory work,
including at expert level. The Commission should, when preparing and drawing up
delegated acts, ensure a simultaneous, timely and appropriate transmission of relevant
documents to the European Parliament and the Council.

Efficient market monitoring at Union level is vital for detecting and deterring market
abuse on wholesale energy markets. The Agency for the Cooperation of Energy
Regulators established by Regulation (EC) No 713/2009 of the European Parliament
and of the Council® (‘the Agency’) is best placed to carry out such monitoring as it has
both a Union-wide view of electricity and gas markets, and the necessary expertise in the
operation of electricity and gas markets and systems in the Union. National regulatory
authorities, which have a comprehensive understanding of developments on energy
markets in their Member State, should have an important role in ensuring efficient
market monitoring at national level. Close cooperation and coordination between the
Agency and national authorities is therefore necessary to ensure proper monitoring
and transparency of energy markets. The collection of data by the Agency is without
prejudice to the right of national authorities to collect additional data for national
purposes.

Efficient market monitoring requires regular and timely access to records of transactions
as well as access to structural data on capacity and use of facilities for production,
storage, consumption or transmission of electricity or natural gas. For this reason market
participants, including transmission system operators, suppliers, traders, producers,
brokers and large users, who trade wholesale energy products should be required to
provide that information to the Agency. The Agency may for its part establish strong
links with major organised market places.

In order to ensure uniform conditions for the implementation of the provisions on
data collection, implementing powers should be conferred on the Commission. Those
powers should be exercised in accordance with Regulation (EU) No 182/2011 of the
European Parliament and of the Council of 16 February 2011 laying down the rules
and general principles concerning mechanisms for control by the Member States of the
Commission's exercise of implementing powers”. Reporting obligations should be kept
to a minimum and not create unnecessary costs or administrative burdens for market
participants. The uniform rules on the reporting of information should therefore undergo
an ex-ante cost-benefit analysis, should avoid double reporting, and should take account
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of reporting frameworks developed under other relevant legislation. Furthermore, the
required information or parts thereof should be collected from other persons and
existing sources where possible. Where a market participant or a third party acting on
its behalf, a trade reporting system, an organised market, a trade-matching system, or
other person professionally arranging transactions has fulfilled its reporting obligations
to a competent authority in accordance with Directive 2004/39/EC of the European
Parliament and of the Council of 21 April 2004 on markets in financial instruments®
or applicable Union legislation on derivative transactions, central counterparties and
trade repositories, its reporting obligation should be considered fulfilled also under this
Regulation, but only to the extent that all the information required under this Regulation
has been reported.

It is important that the Commission and the Agency work closely together in
implementing this Regulation and consult appropriately with the European Networks
of Transmission System Operators for Electricity and for Gas and the European
Securities and Markets Authority established by Regulation (EU) No 1095/2010 of the
European Parliament and of the Council® (ESMA), with national regulatory authorities,
competent financial authorities and other Member State authorities such as national
competition authorities, and with stakeholders such as organised market places (e.g.
energy exchanges) and market participants.

A European register of market participants, based on national registers, should be
established to enhance the overall transparency and integrity of wholesale energy
markets. One year after the establishment of that register, the Commission should assess
in cooperation with the Agency, in line with the reports submitted by the Agency to
the Commission, and with the national regulatory authorities, the functioning and the
usefulness of the European register of market participants. If deemed appropriate based
on that assessment, the Commission should consider presenting further instruments
to enhance the overall transparency and integrity of wholesale energy markets and to
ensure a Union-wide level playing field for market participants.

In order to facilitate efficient monitoring of all aspects of trading in wholesale energy
products, the Agency should establish mechanisms to give access to the information
which it receives on transactions on wholesale energy markets to other relevant
authorities, in particular to ESMA, national regulatory authorities, competent financial
authorities of the Member States, national competition authorities, and other relevant
authorities.

The Agency should ensure the operational security and protection of the data which
it receives, prevent unauthorised access to the information kept by the Agency, and
establish procedures to ensure that the data it collects are not misused by persons with an
authorised access to them. The Agency should also ascertain whether those authorities
which have access to the data held by the Agency are able to maintain an equally
high level of security and are bound by appropriate confidentiality arrangements. The
operational security of the IT systems used for processing and transmitting the data
therefore also needs to be ensured. For setting up an IT system that ensures the highest
possible level of data confidentiality, the Agency should be encouraged to work closely



