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Commission Regulation (EC) No 773/2004 of 7 April 2004 relating
to the conduct of proceedings by the Commission pursuant to

Articles 81 and 82 of the EC Treaty (Text with EEA relevance)

COMMISSION REGULATION (EC) No 773/2004

of 7 April 2004

relating to the conduct of proceedings by the Commission
pursuant to Articles 81 and 82 of the EC Treaty

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community,

Having regard to the Agreement on the European Economic Area,

Having regard to Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty(1), and
in particular Article 33 thereof,

After consulting the Advisory Committee on Restrictive Practices and Dominant Positions,

Whereas:

(1) Regulation (EC) No 1/2003 empowers the Commission to regulate certain aspects of
proceedings for the application of Articles 81 and 82 of the Treaty. It is necessary to lay
down rules concerning the initiation of proceedings by the Commission as well as the
handling of complaints and the hearing of the parties concerned.

(2) According to Regulation (EC) No 1/2003, national courts are under an obligation
to avoid taking decisions which could run counter to decisions envisaged by the
Commission in the same case. According to Article 11(6) of that Regulation, national
competition authorities are relieved from their competence once the Commission has
initiated proceedings for the adoption of a decision under Chapter III of Regulation
(EC) No 1/2003. In this context, it is important that courts and competition authorities
of the Member States are aware of the initiation of proceedings by the Commission.
The Commission should therefore be able to make public its decisions to initiate
proceedings.

(3) Before taking oral statements from natural or legal persons who consent to be
interviewed, the Commission should inform those persons of the legal basis of the
interview and its voluntary nature. The persons interviewed should also be informed
of the purpose of the interview and of any record which may be made. In order to
enhance the accuracy of the statements, the persons interviewed should also be given
an opportunity to correct the statements recorded. Where information gathered from
oral statements is exchanged pursuant to Article 12 of Regulation (EC) No 1/2003, that
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information should only be used in evidence to impose sanctions on natural persons
where the conditions set out in that Article are fulfilled.

(4) Pursuant to Article 23(1)(d) of Regulation (EC) No 1/2003 fines may be imposed on
undertakings and associations of undertakings where they fail to rectify within the time
limit fixed by the Commission an incorrect, incomplete or misleading answer given by
a member of their staff to questions in the course of inspections. It is therefore necessary
to provide the undertaking concerned with a record of any explanations given and to
establish a procedure enabling it to add any rectification, amendment or supplement
to the explanations given by the member of staff who is not or was not authorised to
provide explanations on behalf of the undertaking. The explanations given by a member
of staff should remain in the Commission file as recorded during the inspection.

(5) Complaints are an essential source of information for detecting infringements of
competition rules. It is important to define clear and efficient procedures for handling
complaints lodged with the Commission.

(6) In order to be admissible for the purposes of Article 7 of Regulation (EC) No 1/2003,
a complaint must contain certain specified information.

(7) In order to assist complainants in submitting the necessary facts to the Commission, a
form should be drawn up. The submission of the information listed in that form should
be a condition for a complaint to be treated as a complaint as referred to in Article 7
of Regulation (EC) No 1/2003.

(8) Natural or legal persons having chosen to lodge a complaint should be given the
possibility to be associated closely with the proceedings initiated by the Commission
with a view to finding an infringement. However, they should not have access to
business secrets or other confidential information belonging to other parties involved
in the proceedings.

(9) Complainants should be granted the opportunity of expressing their views if the
Commission considers that there are insufficient grounds for acting on the complaint.
Where the Commission rejects a complaint on the grounds that a competition authority
of a Member State is dealing with it or has already done so, it should inform the
complainant of the identity of that authority.

(10) In order to respect the rights of defence of undertakings, the Commission should give
the parties concerned the right to be heard before it takes a decision.

(11) Provision should also be made for the hearing of persons who have not submitted a
complaint as referred to in Article 7 of Regulation (EC) No 1/2003 and who are not
parties to whom a statement of objections has been addressed but who can nevertheless
show a sufficient interest. Consumer associations that apply to be heard should generally
be regarded as having a sufficient interest, where the proceedings concern products or
services used by the end-consumer or products or services that constitute a direct input
into such products or services. Where it considers this to be useful for the proceedings,
the Commission should also be able to invite other persons to express their views in
writing and to attend the oral hearing of the parties to whom a statement of objections
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has been addressed. Where appropriate, it should also be able to invite such persons to
express their views at that oral hearing.

(12) To improve the effectiveness of oral hearings, the Hearing Officer should have the
power to allow the parties concerned, complainants, other persons invited to the hearing,
the Commission services and the authorities of the Member States to ask questions
during the hearing.

(13) When granting access to the file, the Commission should ensure the protection of
business secrets and other confidential information. The category of ‘other confidential
information’ includes information other than business secrets, which may be considered
as confidential, insofar as its disclosure would significantly harm an undertaking
or person. The Commission should be able to request undertakings or associations
of undertakings that submit or have submitted documents or statements to identify
confidential information.

(14) Where business secrets or other confidential information are necessary to prove an
infringement, the Commission should assess for each individual document whether the
need to disclose is greater than the harm which might result from disclosure.

(15) In the interest of legal certainty, a minimum time-limit for the various submissions
provided for in this Regulation should be laid down.

(16) This Regulation replaces Commission Regulation (EC) No 2842/98 of 22 December
1998 on the hearing of parties in certain proceedings under Articles 85 and 86 of the
EC Treaty(2), which should therefore be repealed.

(17) This Regulation aligns the procedural rules in the transport sector with the general rules
of procedure in all sectors. Commission Regulation (EC) No 2843/98 of 22 December
1998 on the form, content and other details of applications and notifications provided for
in Council Regulations (EEC) No 1017/68, (EEC) No 4056/86 and (EEC) No 3975/87
applying the rules on competition to the transport sector(3) should therefore be repealed.

(18) Regulation (EC) No 1/2003 abolishes the notification and authorisation system.
Commission Regulation (EC) No 3385/94 of 21 December 1994 on the form, content
and other details of applications and notifications provided for in Council Regulation
No 17(4) should therefore be repealed,

HAS ADOPTED THIS REGULATION:

CHAPTER I

SCOPE

Article 1

Subject-matter and scope

This regulation applies to proceedings conducted by the Commission for the application
of Articles 81 and 82 of the Treaty.
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CHAPTER II

INITIATION OF PROCEEDINGS

Article 2

Initiation of proceedings

[F11 The Commission may decide to initiate proceedings with a view to adopting a decision
pursuant to Chapter III of Regulation (EC) No 1/2003 at any point in time, but no later than the
date on which it issues a preliminary assessment as referred to in Article 9(1) of that Regulation,
a statement of objections or a request for the parties to express their interest in engaging in
settlement discussions, or the date on which a notice pursuant to Article 27(4) of that Regulation
is published, whichever is the earlier.]

2 The Commission may make public the initiation of proceedings, in any appropriate
way. Before doing so, it shall inform the parties concerned.

3 The Commission may exercise its powers of investigation pursuant to Chapter V of
Regulation (EC) No 1/2003 before initiating proceedings.

4 The Commission may reject a complaint pursuant to Article 7 of Regulation (EC) No
1/2003 without initiating proceedings.

Textual Amendments
F1 Substituted by Commission Regulation (EC) No 622/2008 of 30 June 2008 amending Regulation

(EC) No 773/2004, as regards the conduct of settlement procedures in cartel cases (Text with EEA
relevance).

CHAPTER III

INVESTIGATIONS BY THE COMMISSION

Article 3

Power to take statements

1 Where the Commission interviews a person with his consent in accordance with
Article 19 of Regulation (EC) No 1/2003, it shall, at the beginning of the interview, state the
legal basis and the purpose of the interview, and recall its voluntary nature. It shall also inform
the person interviewed of its intention to make a record of the interview.

2 The interview may be conducted by any means including by telephone or electronic
means.

3 The Commission may record the statements made by the persons interviewed in any
form. A copy of any recording shall be made available to the person interviewed for approval.
Where necessary, the Commission shall set a time-limit within which the person interviewed
may communicate to it any correction to be made to the statement.

http://www.legislation.gov.uk/id/eur/2008/622
http://www.legislation.gov.uk/id/eur/2008/622
http://www.legislation.gov.uk/id/eur/2008/622
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Article 4

Oral questions during inspections

1 When, pursuant to Article 20(2)(e) of Regulation (EC) No 1/2003, officials or other
accompanying persons authorised by the Commission ask representatives or members of staff
of an undertaking or of an association of undertakings for explanations, the explanations given
may be recorded in any form.

2 A copy of any recording made pursuant to paragraph 1 shall be made available to the
undertaking or association of undertakings concerned after the inspection.

3 In cases where a member of staff of an undertaking or of an association of undertakings
who is not or was not authorised by the undertaking or by the association of undertakings to
provide explanations on behalf of the undertaking or association of undertakings has been asked
for explanations, the Commission shall set a time-limit within which the undertaking or the
association of undertakings may communicate to the Commission any rectification, amendment
or supplement to the explanations given by such member of staff. The rectification, amendment
or supplement shall be added to the explanations as recorded pursuant to paragraph 1.

[F2Article 4a

The Commission's Leniency Programme

1 The Commission may set the requirements and cooperation conditions under which
it may reward undertakings that are or have been party to secret cartels, for their cooperation
in disclosing the cartel and facilitating the establishment of an infringement, with immunity
from fines or a reduction in fines which would otherwise be imposed under Article 23(2) of
Regulation (EC) No 1/2003 (the Commission leniency programme).

Immunity from fines may be granted to the undertaking that is the first to submit
evidence which in the Commission's view would enable it to carry out a targeted
inspection or find an infringement of Article 101 of the Treaty in connection with the
alleged cartel. A reduction in fines may be granted to undertakings which provide the
Commission with evidence of the alleged infringement which represents significant
added value with respect to the evidence already in the Commission's possession.

The Commission will only grant immunity from or a reduction of the fine under its
leniency programme if, at the end of the administrative proceedings, the undertaking
has met the requirements and cooperation conditions set out in the leniency programme.
Those may cover, among others, the type of information and evidence the undertakings
are required to submit and the further cooperation expected from the undertakings
during the administrative proceedings.

2 In order to qualify for immunity from or reduction of the fine which would otherwise
be imposed, undertakings shall provide the Commission with voluntary presentations of their
knowledge of a secret cartel and their role therein, which may be also in the form of voluntary
presentations of the knowledge of former or current employees or representatives of the
undertaking (leniency corporate statements). Such leniency corporate statements shall be drawn
up specifically for submission to the Commission with a view to obtaining immunity from or
reduction of fines under the Commission's leniency programme.


