
COUNCIL REGULATION (EC) No 2239/2003
of 17 December 2003

terminating the partial interim review and the expiry review concerning the anti-dumping
measures imposed by Regulation (EC) No 2398/97 on imports of cotton-type bedlinen originating,

inter alia, in India

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 384/96 of 22
December 1995 on protection against dumped imports from
countries not members of the European Community (1) (the
‘basic Regulation’), and in particular Article 9 and Article 11(2)
and (3) thereof,

Having regard to the proposal submitted by the Commission
after consulting the Advisory Committee,

Whereas:

A. MEASURES IN FORCE

(1) In 1997, by Regulation (EC) No 2398/97 (2), the Council
imposed definitive anti-dumping duties ranging from
2,6 % to 24,7 % on imports of cotton-type bedlinen
originating, inter alia, in India. Following a Panel report
as modified by the Appellate Body report adopted in
March 2001 on the case ‘EC-anti-dumping duties on
imports of cotton-type bedlinen from India’ by the
Dispute Settlement Body of the World Trade Organisa-
tion (‘WTO’), the Council, in August 2001, by Regu-
lation (EC) No 1644/2001 (3), amended Regulation (EC)
No 2398/97 by reducing the duty rate for India and
certain Indian companies to a level of between 0 and
9,8 % and suspending their application. In April 2002,
the Council, by Regulation (EC) No 696/2002 (4),
confirmed the definitive anti-dumping duty imposed on
imports of cotton-type bedlinen originating in India by
Regulation (EC) No 2398/97, as amended and suspended
by Regulation (EC) No 1644/2001.

B. REQUEST FOR REVIEWS

(2) In January 2002, the Commission received a request for
an interim review of Regulation (EC) No 2398/97
pursuant to Article 11(3) of the basic Regulation. The
request was lodged by the Committee of the Cotton

and Allied Textile Industries of the European Union
(‘Eurocoton’ or the ‘applicant’), on behalf of producers
representing a major proportion of the total Community
production of cotton-type bedlinen. The request was
based on the fact that the applicant claimed a significant
change in circumstances with regard to dumping.

(3) In September 2002, following the publication of a notice
of impending expiry (5) of the anti-dumping measures in
force, the Commission received a request for review
pursuant to Article 11(2) of the basic Regulation from
Eurocoton, representing a major proportion of the total
Community production of cotton-type bedlinen. The
request was based on the grounds that the expiry of the
measures would most likely result in continuation or
recurrence of dumping and injury to the Community
industry.

C. INVESTIGATION

1. PROCEDURE

(4) The Commission examined the evidence submitted by
the applicant and considered it sufficient to justify the
initiation of an interim review and an expiry review in
accordance with the provisions of Article 11(2) and (3)
of the basic Regulation. After consultation of the Advi-
sory Committee, the Commission initiated two investiga-
tions by notices published in the Official Journal of the
European Communities (6). The interim review was limited
in scope to the examination of dumping.

(5) The Commission officially advised the applicant, the
producers in the exporting country and their representa-
tives of the initiation of the interim review and the
expiry review, and gave all parties directly concerned the
opportunity to make their views known in writing and
to request a hearing.

(6) A number of exporting producers in India, as well as
Community producers, Community users and importers/
traders, made their views known in writing. All parties
who so requested within the time limits specified in the
notices of initiation referred to in recital 4 and showed
that there were particular reasons why they should be
heard were granted the opportunity to be heard.
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1.1. Period of investigation

(7) The period of investigation for dumping covered the
period from 1 January 2001 to 31 December 2001 (the
‘investigation period’ or ‘IP’).

1.2. Selection of the sample

(8) In view of the large number of exporting producers in
the exporting country concerned, and in conformity
with Article 17 of the basic Regulation, it was consid-
ered appropriate to use sampling. In order to select a
sample, exporting producers in the country concerned
were requested, pursuant to Article 17(2) of the basic
Regulation, to make themselves known within 15 days
of the initiation of the proceeding and to provide infor-
mation on their exports to the Community during the
investigation period, domestic turnover and the names
and activities of all related companies in the sector of
the product concerned. The Indian authorities were also
contacted by the Commission in this regard.

(9) Ninety-four exporting producers agreed to be included
in the sample and provided the requested information
within the deadline. Eight of them were chosen for the
sample. The criteria taken into account in the selection
of the sample were: the size of the company with regard
to export sales to the Community and the fact that the
companies had domestic sales. The exporting producers
which were not finally included in the sample were
informed that any anti-dumping duty on their exports
would be calculated in accordance with the provisions of
Article 9(6) of the basic Regulation, i.e. without
exceeding the weighted average margin of dumping
established for the companies in the sample. The selec-
tion of the sample was made in coordination with the
representatives of the exporting producers, and with the
Indian Government. The Appellate Body Report referred
to in recital 1 concluded that the method for calculating
amounts for administrative, selling and general costs (the
SG & A) and for profits, based on the weighted average
of the actual amounts incurred and realised by other
exporters or producers, can only be used if data relating
to more than one other exporter or producer are avail-
able. It was therefore considered paramount to have two
companies with domestic sales included in the sample. It
should also be noted that of the 94 producers who made
themselves known, only two had domestic sales.
However, the second company, which at first had agreed
to cooperate in this investigation, withdrew its coopera-
tion. The sample had therefore to be modified accord-
ingly and was eventually composed of seven companies,
six of which had exclusively export sales and one of
which had both export and domestic sales of the like
product.

(10) The applicant claimed that the non-cooperation of one
of the companies with domestic sales should have
entailed the application of the provisions set out in
Article 18 of the basic Regulation. In this connection it
should be noted that Article 18 of the basic Regulation
was indeed applied with respect to this company (see
recital 30). Moreover, the sample still remained represen-
tative as the non-cooperating company had a very
limited export share and, even without this company,
the sample still represented 43 % of the exports of the
product concerned to the Community during the IP.
Furthermore, the non-cooperation of this company did
not affect the dumping determination for those compa-
nies in the sample. The claim was therefore rejected.

1.3. Individual examination of companies not
selected for the sample

(11) One cooperating company not selected for the sample
requested the calculation of an individual dumping
margin in accordance with Article 17(3) of the basic
Regulation and accompanied its request with a reply to
the questionnaire within the deadline set for this
purpose. This request was found to be acceptable in the
current investigation.

1.4. Interested parties and verification visits

(12) The Commission sent a questionnaire to the sampled
companies and received full replies within the deadline.
The Commission sought and verified all information it
deemed necessary for the purpose of the determination
of dumping and carried out verification visits at the
premises of the following sampled companies:

— The Bombay Dyeing & Manufacturing Co. Ltd,
Mumbai

— Nowrosjee Wadia & Sons, Mumbai

— Prakash Cotton Mills Pvt. Ltd, Mumbai

— Texcellence Overseas, Mumbai

— Vigneshwara Exports Limited, Mumbai

(13) Due to the political situation in India, the on-the-spot
verification at the premises of Jindal Worldwide Ltd,
Ahmedabad and Mahalaxmi Exports, Ahmedabad had to
be cancelled. However, the data provided by these
companies have been used, despite the absence of verifi-
cation. In this respect it should be noted that their
export prices were found to be in line with those of the
other Indian companies with the same company struc-
ture (i.e. mainly companies which only export) which
were investigated. In addition, certain checks were made
through a number of EU importers (by cross-checking
invoices), and no irregularities were found in relation to
the export price of Jindal Worldwide Ltd, Ahmedabad
and Mahalaxmi Exports, Ahmedabad.
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(14) The Commission has also carried out a verification visit
at the premises of Divya Textiles, Mumbai, which
requested an individual examination, as mentioned in
recital 11 above.

2. PRODUCT UNDER CONSIDERATION

(15) The product concerned is the same as in the original
investigation, i.e. certain bedlinen of cotton fibres, pure
or mixed with man-made fibres or flax (flax not being
the dominant fibre), bleached, dyed or printed, origin-
ating in India, falling within CN codes ex 6302 21 00
(TARIC codes 6302 21 00 81, 6302 21 00 89),
ex 6302 22 90 (TARIC code 6302 22 90 19),
ex 6302 31 10 (TARIC code 6302 31 10 90),
ex 6302 31 90 (TARIC code 6302 31 90 90),
ex 6302 32 90 (TARIC code 6302 32 90 19).

3. LIKE PRODUCT

(16) It was established that the cotton-type bedlinen sold on
the Indian market and the cotton-type bedlinen exported
from India to the Community were identical, or closely
resembling in terms of physical characteristics and end
uses. Therefore, these cotton-type bed linens were
considered to be like products within the meaning of
Article 1(4) of the basic Regulation.

D. RESULT OF THE INVESTIGATION CONCERNING THE
INTERIM REVIEW

1. NORMAL VALUE

1.1. Companies in the sample

(17) It is first recalled that of the seven companies in the
sample, only one had domestic sales. Of the six other
companies in the sample, one had domestic sales of the
general category of products (other cotton-type
products).

(18) For the sole company with domestic sales, it was found
that none of its types of cotton-type bed linens sold on
the domestic market were directly comparable to those
exported to the Community, as a result of differences in
quality in respect of a multitude of different product
types. Furthermore, any adjustments needed in order to
ensure the comparability would have had to be based on
estimates. Consequently, the normal value had to be
constructed on the basis of the manufacturing costs of
the product concerned plus its own SG & A and profit
on sales made in the ordinary course of trade, in accord-
ance with Article 2(6) of the basic Regulation.

(19) For the other companies, in the absence of domestic
sales of the like product, it was first envisaged to use, in
accordance with Article 2(1) of the basic Regulation, the
domestic prices of the company with domestic sales to

establish the normal value. However, no comparison
was possible between the product types sold on the
domestic market and those exported to the European
Union by the other companies. Therefore, for all the
other cooperating companies, in the absence of domestic
sales of the like product, normal value had also to be
constructed.

(20) In light of the above, the manufacturing costs of the
product concerned were used to determine the
constructed normal value for each company included in
the sample, in accordance with Article 2(3) of the basic
Regulation. With regard to SG & A and profits, since
there was only one company with domestic sales of the
like product, the option provided for by Article 2(6)(a)
of the basic Regulation, based on the weighted average
of the actual amounts determined for other exporters or
producers in respect of production and sales of the like
product in the domestic market of the country of origin,
could not be used.

(21) For the other exporting producers, including the
company with domestic sales of the same general cate-
gory of products, the SG & A were established in accord-
ance with Article 2(6)(c) of the basic Regulation, taking
into account the conclusions of the reports adopted by
the Dispute Settlement Body of the WTO. Consequently,
the SG & A were determined on the basis of the
weighted average of the SG & A of the sole company
with domestic sales of the like product and the SG & A
of the sole company having sales of the general category
of products (other cotton-type products) on the domestic
market.

(22) As far as the amounts for profit are concerned, for the
company with domestic sales of the same general cate-
gory of products several approaches were examined for
the establishment of a reasonable profit when
constructing the normal value. The first approach was to
use its own profits. However, this company was oper-
ating at a loss and therefore this method could not be
used.

(23) The Indian exporting producers claimed that, according
to Article 2(6)(c) of the basic Regulation, the profit cap
of the company with domestic sales and the company
selling the same general category of products on the
domestic market should have been used. Considering
that such companies were operating at a loss, the Indian
exporting producers argued that the profit cap was
therefore a nil profit.

(24) According to Article 2(3) of the basic Regulation, when
constructing normal value, a reasonable amount for
profits should be added. Therefore, a nil profit cannot be
considered to be a cap.
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