
Changes to legislation: There are currently no known outstanding effects for the
Commission Regulation (EC) No 2204/2002. (See end of Document for details)

Commission Regulation (EC) No 2204/2002 of 5 December 2002 on the
application of Articles 87 and 88 of the EC Treaty to State aid for employment

COMMISSION REGULATION (EC) No 2204/2002

of [X15 December 2002]

on the application of Articles 87 and 88 of the EC Treaty to State aid for employment

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community,

Having regard to Council Regulation (EC) No 994/98 of 7 May 1998 on the application of
Articles 92 and 93 of the Treaty establishing the European Community to certain categories of
horizontal State aid(1), and in particular point (a)(iv) and point (b) of Article 1(1) thereof,

Having published a draft of this Regulation(2),

Having consulted the Advisory Committee on State Aid,

Whereas:

(1) Regulation (EC) No 994/98 empowers the Commission to declare, in accordance with
Article 87 of the Treaty, that under certain conditions aid for employment is compatible
with the common market and not subject to the notification requirement of Article 88(3)
of the Treaty.

(2) Regulation (EC) No 994/98 also empowers the Commission to declare, in accordance
with Article 87 of the Treaty, that aid that complies with the map approved by the
Commission for each Member State for the grant of regional aid is compatible with the
common market and is not subject to the notification requirement of Article 88(3) of
the Treaty.

(3) The Commission has applied Articles 87 and 88 of the Treaty to employment aid
in and outside assisted areas in numerous decisions and has also stated its policy,
in the guidelines on aid to employment(3), in the notice on monitoring of State aid
and reduction of labour costs(4), in the guidelines on national regional aid(5) and in
Commission Regulation (EC) No 70/2001 of 12 January 2001 on the application
of Articles 87 and 88 of the EC Treaty to State aid to small and medium-sized
enterprises(6). In the light of the Commissions experience in applying those provisions,
it is appropriate, with a view to ensuring efficient supervision and simplifying
administration without weakening Commission monitoring, that the Commission
should make use of the powers conferred by Regulation (EC) No 994/98.

(4) This Regulation is without prejudice to the possibility for Member States to notify aid
for employment. Such notifications will be assessed by the Commission in particular
in the light of the criteria set out in this Regulation, in Regulation (EC) No 70/2001
or in accordance with any relevant Community guidelines or frameworks. This is
currently the case for the sector of maritime transport. The guidelines on State aid for
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employment(7) cease to apply from the date of entry into force of this Regulation, as do
the notice on monitoring of State aid and reduction of labour costs and the notice on an
accelerated procedure for processing notifications of employment aid(8). Notifications
pending at the entry into force of this Regulation will be assessed in accordance with
its provisions. It is appropriate to lay down transitional provisions concerning the
application of this Regulation to employment aid granted before its entry into force and
in breach of the obligation in Article 88(3) of the Treaty.

(5) The promotion of employment is a central aim for the economic and social policies of
the Community and of its Member States. The Community has developed a European
employment strategy in order to promote this objective. Unemployment remains a
significant problem in some parts of the Community, and certain categories of worker
still find particular difficulty in entering the labour market. For this reason there
is a justification for public authorities to apply measures providing incentives to
enterprises to increase their levels of employment, in particular of workers from these
disadvantaged categories.

(6) This Regulation applies only to employment measures which fulfil all the conditions of
Article 87(1) of the Treaty and thus constitute State aid. A number of employment policy
measures do not constitute State aid within the meaning of Article 87(1) because they
constitute aid to individuals that does not favour certain undertakings or the production
of certain goods, or because they do not affect trade between Member States or because
they are general measures to promote employment which do not distort or threaten
to distort competition by favouring certain undertakings or the production of certain
goods. Such general measures, which may include general reduction of the taxation of
labour and social costs, boosting investment in general education and training, measures
to provide guidance and counselling, general assistance and training for the unemployed
and improvements in labour law are therefore unaffected by this Regulation. This is also
the case of measures which are deemed not to meet all the criteria of Article 87(1) of
the Treaty and therefore do not fall under the notification requirement of Article 88(3)
of the Treaty by virtue of Commission Regulation (EC) No 69/2001 of 12 January 2001
on the application of Articles 87 and 88 of the EC Treaty to de minimis aid(9).

(7) Having regard to those considerations, the purpose and effect of the aid exempted by
this Regulation should be to promote employment in accordance with the European
employment strategy, in particular of workers from disadvantaged categories, without
adversely affect trading conditions to an extent contrary to the common interest.
Employment aid granted to a firm on an individual basis may have a major impact
on competition in the relevant market because it favours that firm over others which
have not received such aid. By being granted only to a single firm, such aid is likely
to have only a limited effect on employment. For this reason individual awards of
employment aid should continue to be notified to the Commission, and this Regulation
should exempt aid only if given in the form of schemes.

(8) This Regulation should exempt any aid granted under a scheme that meets all the
relevant requirements of this Regulation. With a view to ensuring efficient supervision
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and simplifying administration without weakening Commission monitoring, aid
schemes should contain an express reference to this Regulation.

(9) This Regulation should not exempt from notification State aid in the shipbuilding and
coal-mining sectors, for which special rules are laid down in, respectively, Council
Regulation (EC) No 1540/98(10) and Council Regulation (EC) No 1407/2002(11).

(10) This Regulation should apply in the transport sector. However, having regard to the
particular characteristics of competition in that sector, it is not appropriate to exempt
aid for the creation of employment.

(11) The Commission has a consistently less favourable view of aid targeted at particular
sectors, including, but not limited to, sensitive sectors experiencing overcapacity or
crisis. Aid schemes which are targeted at specific sectors should not therefore be
covered by the exemption from notification provided by this Regulation.

(12) In accordance with the established practice of the Commission, and with a view to better
ensuring that aid is proportionate and limited to the amount necessary, thresholds should
be expressed in terms of aid intensities in relation to a set of eligible costs, rather than
in terms of maximum aid amounts.

(13) In order to determine whether or not aid is compatible with the common market pursuant
to this Regulation, it is necessary to take into consideration the aid intensity and thus
the aid amount expressed as a grant equivalent. The calculation of the grant equivalent
of aid payable in several instalments and aid in the form of a soft loan requires the
use of market interest rates prevailing at the time of grant. With a view to a uniform,
transparent, and simple application of the State aid rules, the market rates for the
purposes of this Regulation should be deemed to be the reference rates, provided that,
in the case of a soft loan, the loan is backed by normal security and does not involve
abnormal risk. The reference rates should be those which are periodically fixed by the
Commission on the basis of objective criteria and published in the Official Journal of
the European Communities and on the Internet.

(14) Having regard to the differences between enterprises of different sizes, different ceilings
of aid intensity for the creation of employment should be set for small and medium
sized enterprises and large enterprises. In order to eliminate differences that might give
rise to distortions of competition, in order to facilitate coordination between different
Community and national initiatives, and for reasons of administrative clarity and legal
certainty, the definition of ‘small and medium-sized enterprises’ (SMEs) used in this
Regulation should be that laid down in Commission Recommendation 96/280/EC of
3 April 1996 concerning the definition of small and medium-sized enterprises(12). That
definition was also used in Regulation (EC) No 70/2001.

(15) The ceilings of aid intensity should be fixed, in the light of the Commissions experience,
at a level that strikes the appropriate balance between minimising distortions of
competition and the objective of promoting employment. In the interests of coherence,
the ceilings should be harmonised with those fixed in the guidelines on national regional
aid and in Regulation (EC) No 70/2001, which allowed aid to be calculated by reference
to the creation of employment linked to investment projects.
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(16) Employment costs form part of the normal operating costs of any enterprise. It is
therefore particularly important that aid should have a positive effect on employment
and should not merely enable enterprises to reduce costs which they would otherwise
bear.

(17) Without rigorous controls and strict limits, employment aid can have harmful effects
which cancel out its immediate effects on job creation. If the aid is used to protect
firms exposed to intra-Community competition, it could have the effect of delaying
adjustments needed to ensure the competitiveness of Community industry. In the
absence of rigorous controls, such aid may be concentrated in the most prosperous
regions, contrary to the objective of economic and social cohesion. Within the single
market, aid granted to reduce costs of employment can lead to distortions of intra-
Community competition and deflections in the allocation of resources and mobile
investment, to the shifting of unemployment from one country to another, and to
relocation.

(18) Aid to create jobs should be subject to the condition that the created job should be
maintained for a certain minimum period. The period set in this regulation should
override the five-year rule set out in point 4.14 of the guidelines on national regional aid.

(19) Aid to maintain jobs, meaning financial support given to a firm to persuade it not to
lay off its workers, is similar to operating aid. Subject to any sectoral rules, therefore,
such as those which exist in the sector of maritime transport, it should be authorised
only in specific circumstances and for a limited period. It should continue to be notified
to the Commission and should not be covered by the exemption from such notification
provided by this Regulation. The limited circumstances in which it can be authorised
include those where, in accordance with Article 87(2)(b) of the Treaty, it is intended
to make good the damage caused by natural disasters or exceptional occurrences;
another instance is under the conditions applying to operating aid in the guidelines
on national regional aid, in regions eligible for the derogation under Article 87(3)(a)
of the Treaty concerning the economic development of areas where the standard of
living is abnormally low or where there is serious underemployment, including ultra-
peripheral regions; a third instance is where such aid is granted in the context of the
rescue and restructuring of a company in difficulty, in accordance with the provisions
of the relevant Community guidelines(13).

(20) A particular type of aid is aid granted to employers for the conversion of temporary
or fixed-term employment contracts into contracts of indeterminate duration. Such
measures should not be covered by the exemption from such notification provided by
this Regulation and should be notified so that the Commission can determine whether
they have positive employment effects. It should in particular be ensured that such
measures do not allow the employment to be aided both at the creation of the post and at
the conversion of the contract, in such a way that the ceiling for aid for initial investment
or for creation of employment is exceeded.

(21) Small and medium-sized enterprises play a decisive role in job creation. At the same
time, their size may present a handicap to the creation of new employment because
of the risks and administrative burden involved in the recruitment of new personnel.
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Similarly, job creation can contribute to the economic development of less favoured
regions in the Community and thus improve economic and social cohesion. Enterprises
in those regions suffer from the structural disadvantage of the location. It is therefore
appropriate that small and medium-sized enterprises, and enterprises in assisted regions,
should be able to benefit from aid to create employment.

(22) Large firms in non-assisted areas do not suffer from particular difficulties and
employment costs are part of their normal operating expenses. For this reason, and in
order to maximise the incentive effect of aid to create jobs in SMEs and in regions
eligible for the derogations under Article 87(3)(a) and (c) of the Treaty, large firms
in regions not eligible for these derogations should not be eligible for aid to create
employment.

(23) Certain categories of worker experience particular difficulty in finding work, because
employers consider them to be less productive. This perceived lower productivity
may be due either to lack of recent experience of employment (for example, young
workers, long-term unemployed) or to permanent handicap. Employment aid intended
to encourage firms to recruit such individuals is justified by the fact that the lower
productivity of these workers reduces the financial advantage accruing to the firm and
by the fact that the workers also benefit from the measure and are likely to be excluded
from the labour market unless employers are offered such incentives. It is therefore
appropriate to allow schemes providing such aid, whatever the size or location of the
beneficiary.

(24) The categories of worker considered to be disadvantaged should be defined, but it
should be possible for Member States to notify aid to promote the recruitment of other
categories they consider to be disadvantaged, with supporting arguments.

(25) Workers with a disability may need permanent help to enable them to remain in
the labour market, going beyond aid for initial recruitment and possibly including
participation in sheltered employment. Schemes providing aid for such purposes should
be exempted from notification provided that the aid can be shown to be no more
than necessary to compensate for the lower productivity of the workers concerned, the
ancillary costs of employing them or the costs of establishing or maintaining sheltered
employment. This condition is designed to prevent enterprises benefiting from such aid
from selling below competitive prices in markets also served by other enterprises.

(26) This Regulation should not prevent the cumulation of aid for the recruitment of
disadvantaged workers or for the recruitment or employment of disabled workers with
other aid granted in respect of employment costs, since in such cases it is legitimate to
provide an incentive for workers from these categories to be employed in preference
to others.

(27) In order to ensure that the aid is necessary and acts as an incentive to employment, this
Regulation should not exempt aid for the creation of employment or for recruitment
which the beneficiary would already undertake under market conditions alone.

(28) This Regulation should not exempt aid for the creation of employment where this is
cumulated with other State aid, including aid granted by national, regional or local


