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Today, in Latin America and the Caribbean,
the water issue is immersed in a series of
plans relating to integrated environmental
management goals, an aim which assumes
that the capacity to manage multiple water
use will be achieved as a by-product. For the
sake of this idea, in more than one case the
existing capacity for water management has
been reduced in the process of adapting it to
“integrated environmental management”.
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Practice shows that the reverse path
should be followed. First, the governing
capacities have to be established for multiple
water use, as a prerequisite to creating
integrated environmental management
capacities. Unfortunately, today this capacity
is not yet strong enough to achieve its own
aims and still it is being weakened.

There is currently a wide range of
situations in the region with regard to
legislation, standards, technical
specifications,  organisations,  capacities,
research, education and effective application
of processes for multiple water use
management, even within a single country.
Despite these variations and situations,
progress is still being made in the
consolidation of some bodies for integrated
water management, both at the national level
and at the level of states, provinces and river
basins, especially in Brazil and Mexico.

Unfortunately, however, it has to be
recognised that, in more than one case of
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integrated water management, there has been
a significant step backwards as far as
governing capacity is concerned, both at the
national level in some cases, and at the level
of river basins. The current reduced
governing capacity for multiple water use
management is obviously not exclusively due
to its being diluted by incorporation into the
broader environmental issue. There are
deeper causes that have existed for decades:
some originate with the public and private
officials responsible for water management
and use; and others are external, and stem
from the socio-economic situation of the
countries or the river basins where the water
resources are managed.

In contrast, and paradoxically, it is
interesting that although almost all countries
of the region agree that water management
bodies are needed for each river basin, little
progress has been made in this area. It is
certainly not a simple task, nor does the
relevant legislation often exist. It is thus
important to create or enhance the region’s
capacity to support these initiatives.

It is not easy at present to have access to
reports that classify, summarise and compare
the processes of creation and consolidation of
water management bodies at the river basin
level for the purpose of proposing
appropriate mechanisms. The few studies that
are available are mainly internal documents,
and so access to them tends to be restricted.
Overall, many cases exist, but they are
scattered, and at different stages of
development, and little published information
is available.

The creation of a water management
organisation at the river basin level does not
guarantee its continued existence as it
requires  continuous  support for its
consolidation in the form of technical
assistance and financial resources for at least
a decade. Many of the laws establishing these
bodies do not provide for clearly-defined

roles, or the assignment of legal status, stable
sources of income, personnel training, and in
general the methods, criteria, standards and
operational procedures are not prepared
beforehand in order to formulate plans and
standards with due legality.
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Integrated

It is therefore suggested, as part of the
necessary task of improving multiple water
use management, that funding be provided
for an appropriate number of researchers to
systematise and standardise the experiences
available. This would be possible if a
research or logistics centre was established
for multiple water use management and
integrated river basin management. This
centre could be set up with the support of
interested organisations and could be attached
to a university or some existing regional or
international organisation, in order to serve
as an information centre both for regional
water resources networks and for educational
centres to support manager training for river
basin organisations and multiple water use
management.



Although sizeable networks do now exist
for issues relating to integrated water
management, there are still very few regional
studies available in this area and there is even
less access to criteria, standards, procedures
and working methods at the river basin level.
The above centre should help move on from
the present  situation of  dispersed
information, confused ideas, a lack of follow-
up on the progress made and the generally
unstable procedures for training,
consolidation and functioning of water
management bodies at the river basin-level,
and organisations for multiple water use
management in some countries of the region.
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Ehe Dublin PrincipleK

We present the document entitled “7The
Dublin Principles for Water as Reflected in
a Comparative Assessment of Institutional
and Legal Arrangements for Integrated
Water Resources Management”, written by
Miguel Solanes, ECLAC Regional Advisor
on Water Resources Legislation and
Regulation of Public Utilities and Fernando
Gonzalez-Villareal, Professor at the Institute
of Engineering, National Autonomous
University of Mexico, for the Global Water
Partnership (GWP) (both authors are
members of the Technical Advisory
Committee of the GWP). The purpose of this
report is to analyse the relationship between
the Dublin Principles, adopted at the
International Conference on Water and the
Environment (Dublin, Ireland, 26-31 January
1992), and water law.

Freshwater is a finite and vulnerable
resource, essential to sustain life,
development and the environment.

General considerations:

» The principle has been interpreted as a
requirement for integrated management,
responsive to the characteristics of water
resources. Integrated includes technically
appropriate water management (surface
and groundwater, quality and quantity,
water and soil, etc.). Consideration of
social needs, economic soundness and
environmental requirements are implied.
The ultimate goal is sustainable use and
development of water resources.

The review shows there are water policies
and legislation concerned with integrated
water  management;  water  quality
protection; flow and landscape
considerations; ecological requirements;
rational and guided water use; integration
among soil, water and other natural
resources; protection of water supplies;
water planning; recognition of the
river basin;  groundwater  protection;
mandatory assessment of water policies,
plans, programmes and projects; and
mandatory assessment of water-related
subsidies.

There are also examples of legislation
specifically concerned with the needs of
all citizens, the common interest, benefits
of individual users and the livelihood of
the population. Concrete examples of
social concerns in water legislation are the
preference often found for drinking water
supply and sanitation, as well as the
requirement of public access to
information and the protection of
amenities, flora, fauna, historical places
and other environmental interests.

The link with development is also a tenet
of water law. Legislative requirements for
optimal use and full realisation of the
economic benefits of water have been
found. Some systems relate water planning
to economic improvement and economic
regions. Economic considerations are, in
some countries, important normative
criteria  for decision making and
programme and project evaluation.

Specific considerations:

Water policies: Several countries state the
purposes and objectives of their water
policies in their water legislation. The
statement of policies is relevant to the
interpretation, application and
enforcement of legislation. Several of the
statements reflect awareness of the
interrelationships  resulting from  the
principle. Several laws include policy
principles where the multiple roles of
water are recognised.

Quality controls and environmental
concerns: The environmental dimension
of water is rapidly becoming a major
component of water legislation. As water
becomes scarcer, relative to demand; as
externalities increase, and as knowledge
improves, the need to control the
deterioration of water quality is translated
into more detailed and demanding
legislation. Permits, prohibitions, and
charges are used to curb the deterioration
of water and related natural resources and
environmental assets. In some systems
environmental concerns are the basis on
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which existing water rights can be
amended, restricted, subjected to prorata,
or cancelled.

Protection and management of water
supplies: The protection of water sources
has been a traditional concern of water
law. Increasing demand and externalities
have strengthened this concern.
Groundwater is increasingly controlled
and protected. A number of countries have
enacted legislation requiring permits,
creating administrative devices to control
the wuse of groundwater in special
management areas and restricting the
expansion of high consumption activities
like irrigation. Management measures
include issuing certifications of assured
water supplies, required for the approval
of subdivision plots, registration and
recording of wells, control of water
storage and recovery, control of well
drillers, protection of pre-existing uses,
use of groundwater charges, measurement
of withdrawals, estimations of supply and

demand, stopping and reducing
withdrawals in  order to  allow
replenishment, granting emergency

powers in case of drought, granting of
permits at the discretion of water
administrators (except in cases of clear
abuse of discretion), deadlines for
waterworks and activities, monitoring,
possibility to amend and forfeit water
rights (previous hearing), conjunctive use
of surface and groundwater, control of
discharges into  groundwater, and
allocation of groundwater to preferred
uses such as drinking water supply.

Water planning and river basins: The
development of water resources is no
longer amenable to isolated action. Water
legislation is rapidly evolving towards
integrated water planning to satisfy
environmental objectives, economic
requirements and social concerns.

Assessment of water projects and
programmes: Water-related programmes
and vpolicies are, in some countries,
assessed according to their impact on the
environment and other national concerns
(regional development, social factors,
etc.). Some countries have established
areas  within  which  projects or
programmes are assumed to have
significant environmental effects. It has
been possible to identify at least one court
case where an environmental impact
assessment was requested for irrigation
subsidies. It has been found that
subsidising water for some activities and
uses causes “an unnatural excess of
demand”, with impacts on water uses, the
environment and water reserves. Some
countries are considering, and



implementing, legislation to lower

subsidies for irrigation water.

Water development and management
should be based on a participatory
approach, involving users, planners, and
policy-makers at all levels.

General considerations:

Legislation relating to this principle was
analysed under the assumption that water-
related activities are not confined to the
interests of limited groups of users,
geographical boundaries, sectoral
institutions, or national jurisdictions.

Generally, meaningful participation is
associated with well-defined national
policies for which water is either a main
component or a relevant input. Policy
implementation is usually associated with
socially-acknowledged, relatively well-
informed, government  organisations
with adequate capabilities and appropriate
legal mandates. These institutions have
evolved from being sector oriented to
being resource oriented, with strong
indications that the concept of the river
basin is entering onto the institutional
scene.

The review of experiences strongly
suggests that the institutional dimension of
water management is a system, where
relatively successful water management
experiences (success in this context is
contingent on what a system knew and
sought at specific times) have included a
balance of government institutions and
policies and stakeholders participation.

Such experiences indicate that meaningful
stakeholder participation requires, at the
least, a certain degree of government
overseeing, and occasionally, support.
Such support may consist of promotion
and encouragement of involvement and
dissemination of information. Otherwise
there is an ever-present risk of
participation being co-opted by well-
informed, intent-specific special interest
groups.

Conciliation  of  interests, public
consultations, and hearings are some of
the ways in which interested parties and
stakeholders, who do not necessarily have
a conventional (in the typical sense)
proprietary interest in water, are able to
participate.

Interestingly, some legislations
acknowledge the global nature of water
issues and acknowledge transnational
interests through references to
international treaties and obligations.

Some laws recognise the intimate
connection existing between participation
and information at all levels.

Some systems, where agricultural and
other subsidies have traditionally coexisted
with relatively strong participation, seem
to indicate that a main, although not
necessarily  exclusive, prompt  to
participate is economic self-interest.

Finally, it seems relevant to notice that
technical needs, opportunities  for
economies of scale and scope, and other
factors need to be taken into account when
applying the concept of the lowest
appropriate level. Also, the lowest
appropriate level and the private sector are
not Synonymous.

Specific considerations:

Vesting responsibility for overall water
management: The functional organisation
for policy making, water allocation, water
management, and monitoring of users
plays an important role in the
implementation of a sustainable water
development  system.  Where these
functions are vested in institutions with
functional responsibilities for specific
water uses, or for discrete economic
activities, water planning and management
might not be objective. In these cases,
each concerned party may tend to support
projects or water allocations according to
vested functional interests, without regard
to the source of supply or the soundness of
investments and projects. To avoid such
problems, many jurisdictions allocate
responsibility for policy making, water
allocation, and programme and project
evaluation to a non-user agency or
ministry. Another important consideration
is that, due to the complexities of water
management, a number of countries tend
to defer to administrative judgement on
technical issues. Yet, other systems have
chosen to limit administrative roles in
water-related matters. As a result, many
water conflicts have gone to higher courts,
whose performances have been quite
uneven.

Conciliation of interests and
consultations: Governments are resorting
to conciliation mechanisms and preventive
strategies in order to manage water-related
differences and co-ordinate activities, with
a view to achieving the diverse objectives
and satisfy the many demands usually
associated with water resources.

Concern  for international  issues:
Growing scarcity, competing demands,
and transfer of externalities occur not only
within national boundaries, but also at an
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international level. In addition, in common
market areas differing regulations might
either curb imports or give a competitive
advantage to exports. With the world-wide
privatisation of water-related services
there are likewise world-wide possibilities
for advice and provision of services.

Therefore countries are increasingly
referring to extraterritorial factors or
elements in their national water

legislation.

Stakeholders participation: The process of
democratising water decision-making and
water-related activities takes place through
public hearings, stakeholder involvement
in administrative bodies, organisation of
user associations and, for general
environmental concerns, a  greater
permissiveness in the rules governing
standing to act in either administrative or
judicial forums. Thus, stakeholders may
participate in policy making, legislative
discussion, general water administration,
and field-level activities. Stakeholders and
water users can participate in public
hearings or consultations intended to
discuss policies, programmes, projects or
legislation. While the mechanism is
fundamentally apt to open venues for
participation, its sole inception does not
necessarily mean that every stakeholder
will necessarily participate. In fact, some
argue that governments can encourage
empowerment of interested parties by
providing access to data, standing in
meetings and, generally, providing
opportunities for interested parties to
express opinions and positions. The
experiences of many countries coincide in
that the most effective institutional
methods of user involvement are the ones
taking place through some sort of public
organisation. They assure economies of
scale and mandatory dispute resolution
processes, essential where a large number
of diverse water users are involved. In a
number of places where public
participation is relevant, it is associated
with institutional environments where
water is an important part of national
policies and  public  water-related
organisations have an established and
acknowledged role.

Information: To be effective, a system of
participatory planning and management of
water resources must be able to provide
timely information on where and what
kind and quality of water is available, and
on who is using the water and for what
purposes. Therefore, effective water
management systems require adequate
official surveys, inventories and cadastres
of water sources and water supplies, as
well as up-to-date registers and records of
water uses and discharges into waters,



water rights, and beneficiaries of such
rights, with their respective water
allocations. The objective of information
is to allow appropriate decisions by
policy-makers, administrators, managers,
users and the public. Therefore,
legislation requiring the submission of
information by managers to policy-
makers, users and the public at large, and
by users and the public to managers is
becoming part of modern water law.

The lowest appropriate level: Tt is
generally recognised that the river basin is
the most appropriate unit for the
application of water resources strategies.
However, arbitrary circles have usually
been drawn around water projects,
ignoring external impacts. Jurisdictional
boundaries which do not correspond to the
river or to other natural systems are one
of the most serious causes of inefficiency
in the design and operation of water
systems. Adequate organisation at the
river basin level would diminish or reduce
transaction costs. Levels lower than
provinces, regions or states may be the
focus of particular water-related services,
such as drinking water supply and
sanitation  systems.  However, the
experience of some countries suggests that
vesting these responsibilities in municipal
governments has drawn severe criticisms:
it resulted in a fragmented water industry,
unable to take advantage of economies of
scale; local governments were afraid of
political reactions to raising charges; and
financing, management and other skills
were in short supply.

Water has an economic value in all its
competing uses and should be recognised

as an economic good.

General considerations:

In Western, Roman-based legislation, the
economic aspects of water resources were
relevant enough for them to be included
within public or private ownership.
Systems of water rights have existed since
Roman times.

At present, most legislations recognise and
protect the property aspects of rights to
use water, which is the manner in which
law reacts to the economic concept of
scarcity.

However, water is not an ordinary
commodity. The peculiar characteristics of
water resources stem from their polyvalent
environmental, economic and social roles.
They include, interalia, public good
aspects;  external effects;  imperfect
competition;  risk, uncertainty, and
imperfect information; potential for social

and environmental inefficiencies and
inequity; and vulnerability to
monopolisation.

At the same time, water law systems
acknowledge the social and environmental
dimensions of water through norms
intended to protect third parties, the
environment, and the resource base.

An important social dimension of water
rights, closely associated with the
economic dimension of the resource, is a
definite intent in most legislations to
prevent water hoarding, speculation,
monopolies and waste. With world-wide
privatisation of water-related services,
monopolistic control of water rights
configures a typical case of barrier to
entry. Therefore, there is a requirement
for effective and beneficial use of water
rights as a universal principle of water law
— at both national and international levels.
In the single known case of non-existence
of this provision, the system has resulted
in speculation, hoarding, and impaired
water management to the detriment of
water sources.

A corollary of the economic character of
water is the existence of water markets.
They are a useful tool to optimise the use
of the resource. However, since the many
roles of water and its peculiar features
make it a very special commodity, mature
systems of water marketing regulate
market performance in the light of social,
economic and environmental
considerations.

Finally, there are proposals to charge for
water according to its opportunity cost.
Examples of this approach are not
abundant. However, there are examples of
charges intended to recover costs, pay for
treatment of wastes, cover administrative
expenses and induce environmentally-
sound behaviour. More analytical work
seems to be required, however, in order to
refine criteria for inception, procedures
for application, and consideration of issues
of opportunity and equity.

Specific considerations:

Water rights: While in most countries
water belongs to the public domain, water
use rights granted to private individuals or
corporations are protected under the
property provisions of national and, in the
case of federal countries, state or
provincial constitutions. A system of
stable water rights is an incentive to invest
in the development and conservation of
water resources. Stable water rights are
useful collateral, assets, or appurtenances
for credit purposes, and also important
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elements when assessing properties for
taxation. Additionally, the stability and
certainty of water rights and appurtenant
uses provide recognition to existing
economies and prevent social unrest. The
impossibility of granting stable water
rights negatively affects development. A
water right is usually a right to use, and
ownership of a water right does normally
mean a usufructuary power, and not
ownership of the corpus of water itself. In
some legislations the usufructuary power
can be traded.

Effective and beneficial use: The
relevance of water rights as property
assets is related to the availability of the
resource. The scarcer resource is the most
valuable. Therefore, most water laws have
provisions that require the effective use of
water entitlements, whether to create,
generate, maintain or conserve them. The
principle of effective and beneficial use is
widespread. While the terminology is not
uniform, there is a notion that water rights
risk forfeiture if not used, or if not used
according to the terms of a license or
permit. A typical statement of the rule of
beneficial use is that it is the basis, the
measure, and the limit of all rights to the
use of water consistent with the interest of
the public in the best utilisation of water
supplies. The tenets of the doctrine of
effective and beneficial use are: (i) water
is not to be obtained for speculation or let
run to waste (reality of use); (ii) the end
use must be generally recognised and
socially acceptable; (iii) water is not to be
misused (reasonable efficiency); and
(iv)the use must be reasonable as
compared against other uses. Assessments
of the Chilean experience (where water
rights are not conditioned to effective and
beneficial use) suggest that the absence of
a requirement of effective and beneficial
use does have a negative effect on water
transactions, on water markets, and on
efficient water allocation.

Conditionalities on water uses: In addition
to the requirement of effective and
beneficial use there is a general trend to
condition the wuse of water. This
conditioning  includes formal (e.g.,
obtaining a permit) and substantive
requirements (e.g., no harm to third
parties, efficiency). A common feature of
water law is to establish preferences
among uses in order to allocate water at
times of scarcity, or to grant water rights
in case of competing applications.

Water markets: Marketing of water rights
is being paid increased attention as a
useful and  economically  efficient
alternative for the improvement of water
allocation. As supplies diminish relative to



demand markets become not only an
efficient alternative, but also a necessary
solution to problems of water scarcity.
However, as water transfers have an
impact on third parties, on social stability
and on the environment, countries with
mature systems of water right transfers
regulate them with a view to prevent
damage to third parties, the environment,
and social stability and harmony. Finally,
it is worth noting that empirical studies on
water  markets indicate  that  the
requirement of effective and beneficial use
encourages water transfers; that the
existence of subsidies to specific activities
affects water transfers; and that the
absence of the requirement of effective
and beneficial use negatively affects water
markets.

The United States experience: Water
markets are an important feature of the
legal system of the states of the western
region of the United States. For a
reallocation to be legally valid some
requirements must be fulfilled: (i) water
must have been beneficially used, and
must continue to be beneficially used after
the reallocation; (ii) such reallocation must
not affect other users and must be in the
public interest; (iii) in many jurisdictions,
inter-basin transfers or transfer outside the
area of origin can only take place with due
consideration of local interests; and (iv) in
some jurisdictions appurtenance statutes
prevent water reallocation. The
regulations include: (i) transfers are to be
approved by judicial, legislative or
administrative  authorities;  (ii) public
notice of the intent to transfer, with the
possibility of filing protests;
(iii) administrative  recording of the
transfer and filing with the water
management authority; (iv) issuance of
permits subject to existing or mnew
conditionalities; (v) forfeiture of water
right, if prior approval is not obtained;
(vi) limitation of transferable entitlement
to historic consumptive use;
(vii) requirement that transfer does not
injure other appropriators who, even if
junior, have a right to the substantial
maintenance of the stream conditions
existing at the time of their appropriations;
(viii) accommodation of wuses through
conditions intended to mitigate or prevent
injury; and (ix) compensation and payment
of expenses. There are also considerations
of public interest which apply to the
review of applications to transfer water
rights (e.g., effects on fish and game
resources and on public recreation, needs
for water conservation, and factors of
local relevance).

Charging for water: Charging or pricing
water is a vexing problem. For starters

there are techmical complications about
what is the price that would best reflect
the value of water. Many systems charge
for the cost of administering water
resources. There are also charges for
water-related services, and to protect and
recover water when affected by
environmental deterioration.

The complete original report “The Dublin
Principles for Water as Reflected in a
Comparative Assessment of Institutional and
Legal Arrangements for Integrated Water
Resources Management” published by the GWP
is available at: www.gwpforum.org/Tac3.pdf.

Exclusive but
not excluding

The case of Compaiiia de Aguas del
Aconquija and Compagnie Générale des
Eaux, claimants, against the Argentine
Republic, respondent, arises from a dispute
associated with a 1995 Concession Contract
that a French company, Compagnie Générale
des Eaux, and its Argentine affiliate,
Compaiita de Aguas del Aconquija,
(collectively referred to as “Claimants” or
“CGE”), made with Tucumdn, a province of
Argentina, for the provision of drinking
water supply and sewerage services. The
Republic of Argentina was not a party to the
Concession Contract or to the negotiations
that led to its conclusion. After three years of
conflict, the contract was rescinded and the
Claimants had recourse to the International
Centre for Settlement of Investment Disputes
(ICSID). As this case is important for all
countries that sign public service contracts
with foreign companies, the decision on this
case is described below, with a commentary
by Miguel Solanes.

Case summary

The Concession Contract between CGE and
Tucuman provided for the resolution of
contract disputes, concerning both its
interpretation and  application, to be
submitted to the exclusive jurisdiction of the
contentious  administrative  courts  of
Tucuméan. While this case presents many
preliminary and other related questions, the
core issue before the Tribunal concerns the
legal significance that is to be attributed to
this forum-selection provision of the
Concession Contract.

The Tribunal holds that it has jurisdiction
to hear the claims of CGE against the
Argentine Republic for violation of the
obligations of the Argentine Republic under a
bilateral investment treaty of July 1991 with
the Republic of France, the Agreement
between the Argentine Republic and the
Republic of France for the Promotion and
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Reciprocal Protection of Investments (BIT).
It concludes that neither the forum-selection
provision of the Concession Contract nor the
provisions of the Convention on the
Settlement of Investment Disputes between
States and Nationals of other States (ICSID
Convention) and the BIT on which the
Argentine Republic relies preclude CGE’s
recourse to this Tribunal.

With respect to the merits, CGE has not
alleged that the Argentine Republic itself
affirmatively interfered with its investment in
Tucuman. Rather, CGE alleges that the
Argentine Republic failed to prevent the
Province of Tucumidn from taking certain
action with respect to the Concession
Contract that, Claimants allege, consequently
infringed their rights under the BIT. CGE
also alleges that the Argentine Republic
failed to cause the Province to take certain
actions with respect to the Concession
Contract, thereby also infringing Claimants’
rights under the BIT. In addition, CGE
maintains that international law attributes to
the Argentine Republic actions of the
Province and its officials and alleges that
those actions constitute breaches of the
Argentine Republic’s obligations under the
BIT.

While CGE challenged actions of
Tucumén in administrative agencies of the
Province, CGE concedes that it never sought,
pursuant to the Concession Contract, to
challenge any of Tucumin’s actions in the
contentious administrative courts of Tucuman
as violations of the terms of the Concession
Contract. CGE maintains that any such
challenge would have constituted a waiver of
its rights to recourse to ICSID under the BIT
and the ICSID Convention.

The Tribunal does not accept CGE’s
position that claims by CGE in the
contentious administrative courts of Tucuman
for breach of the terms of the Concession
Contract would have constituted a waiver of
Claimants” rights under the BIT and the
ICSID Convention. Further, the nature of the
facts supporting most of the claims presented
in this case makes it impossible for the
Tribunal to distinguish or separate violations
of the BIT from breaches of the Concession
Contract without first interpreting and
applying the detailed provisions of that
agreement. According to the Concession
Contract, the parties assigned that task
expressly and exclusively to the contentious
administrative courts of  Tucuméin.
Accordingly, and because the claims in this
case arise almost exclusively from alleged
acts of the Province of Tucumdan that relate
directly to its performance under the
Concession Contract, the Tribunal holds that
the Claimants had a duty to pursue their
rights with respect to such claims against
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Tucumén in the contentious administrative
courts of Tucumdn as required by their
Concession Contract.

CGE presented certain additional claims
regarding allegedly sovereign actions of
Tucumén that Claimants maintained were
unrelated to the Concession Contract. CGE
asserted that these actions of the Province
gave rise to international responsibility
attributable to the Argentine Republic under
the BIT as interpreted by applicable
international law. Furthermore, CGE alleged
that the Argentine Republic was also liable
for its failures to perform certain obligations
under the BIT that Claimants submitted
gaverise to international responsibility
independent of the performance of Tucuméin
under the Concession Contract. The Tribunal
finds that many of these other claims arose,
in fact, from actions of the Province relating
to the merits of disputes under the
Concession Contract and, for that reason,
were subject to initial resolution in the
contentious  administrative  tribunals  of
Tucuman under the terms of the Concession
Contract. To the extent such claims are the
result of actions of the Argentine Republic or
the Province that are arguably independent of
the Concession Contract, the Tribunal holds
that the evidence presented in these
proceedings did not establish the grounds for
finding violation by the Argentine Republic
of its legal obligations under the BIT either
through its own acts or omission or through
attribution to it of acts of the Tucumin
authorities.

The complete text of the case (in English and
Spanish) can be found at:
www.worldbank.org/icsid/cases/awards.htm.

Comments

» Countries which are interested in ensuring
that questions arising from public service
contracts with multinational corporations
are dealt with in their local courts may,
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should a contract be drafted so that
exclusive local jurisdiction would be
recognised by the Tribunal? It is clear in
the light of this case that for the Tribunal,
or for the contractor which signed the
contract, exclusive does not mean
excluding, despite the ordinary and
grammatical meaning of the word, the
existence of a contract, the fact that the
contract was subsequent to the agreements
of an external forum, and the specific
reference of the latter with regard to
general agreements. In these
circumstances, countries wishing to ensure
exclusive local jurisdiction should include
in the contracts a clause stating that
exclusive means excluding any other
jurisdiction, and that there is no recourse
to external arbitral jurisdiction. Perhaps
this would be clearer than merely using
the word “exclusive”.

The issue of the arbitral tribunals goes
beyond the case reviewed here. There are
media (see for example the article
“Nafta’s powerful little secret” by
Anthony DePalma in The New York
Times of 11 March 2001) which mention
that these tribunals have led to national
laws being revoked, justice systems
questioned and environmental regulations
challenged. Within the context of
NAFTA, some argue that their worst fears
about anonymous government have
become reality. Environmentalists,
consumer groups and other organisations
are seriously worried about how the
tribunals influence the enforcement of
laws. Joan Claybrook, president of Public
Citizen, says “What we’re talking about
here is secret government”. According to
Andreas Lowenfeld, an international trade
expert at the New York University School
of Law: “There is no doubt that these
measures represent an expansion of the
rights of private enterprises vis-a-vis
government ... The question is: Is that a
good thing?” According to Martin
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International Seminar on
Integrated Management
of River Basins

The International Seminar on Integrated
Management of River Basins (Seminario
Internacional sobre Manejo Integral de
Cuencas Hidrogrdficas) will take place from
8 to 12 October 2001 in the Faculty of Exact
Sciences, Engineering and Land Surveying of
the National University of Rosario, Rosario,
Argentina. There will be discussions in the
following areas: integrated management of
urban river basins, land-use planning,
integrated management of rural river basins,
master plans, management of groundwater
basins, planning and management, processing
and collection of data, and environmental
impact evaluation models.

Additional information is available from:

Telefax: 54 - 341 - 4808541
E-mail: curiham@fceia.unr.edu.ar
WWW:  www.fceia.unr.edu.ar/curiham (noticias)

Water Fair of
Central America
and the Caribbean

The Water Fair of Central America and the
Caribbean will be a biannual regional event
to promote a new water culture through
educational and social awareness
programmes, suited to the needs of
sustainable human development in the Central
American and the Caribbean Region. The
organisation and carrying out of this event



mailto:curiham@fceia.unr.edu.ar
http://www.fceia.unr.edu.ar/curiham
mailto:info@feriadelagua.org
http://www.feriadelagua.org

