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WHAT YOU WILL LEARN

Arbitration is private justice born out of the parties’ will. By including an
arbitration clause in a contract, the parties choose to settle their disputes –in
the event any arise– out of court. Those disputes will be submitted to arbitrators.

This module provides an overview of the agreement by which the parties
decide to submit their disputes to arbitration. More specifically, the following
sections will focus on the conditions and the content of such an agreement
and issues related with its enforcement. This module also discusses the issue
known as “separability of the arbitration agreement” and the related principle
known as “Kompetenz-Kompetenz”. We will also provide some guidelines
about how to draft an arbitration clause in order to make arbitration a final
and binding resolution of the disputes.

Many legal systems are involved in international arbitration. That is why many
of the issues addressed here will not have a unanimous answer, but will rather
depend on the different solutions provided under the applicable legislation.
Even though this module will contain some references to domestic legal rules,
we shall mainly focus on the provisions of the UNCITRAL Model Law
(hereinafter, the “Model Law”) and on the rules of the 1958 New York
Convention on the Recognition and Enforcement of Arbitral Awards
(hereinafter, the “New York Convention”).
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1. CONCEPT AND ENFORCEMENT OF ARBITRATION
AGREEMENT

On the completion of this section, you will be able to:

• Compare the meaning of the terms: “arbitration agreement”,
“arbitration clause” and “submission agreement”;

• Recognize the consequences of including an arbitration clause in a
contract;

• Describe the meaning and enforcement of the term “arbitration
agreement” under the Model Law.

1.1 Definition. Arbitration agreement, arbitration clause
and submission agreement

In general, the arbitration agreement provides the basis for arbitration. It is
defined as an agreement to submit present or future disputes to arbitration.

This generic concept comprises two basic types:

a) A clause in a contract, by which the parties to a contract undertake
to submit to arbitration the disputes that may arise in relation to
that contract (arbitration clause); or

b) An agreement by which the parties to a dispute that has already
arisen submit the dispute to arbitration (submission agreement).

The arbitration clause therefore refers to disputes not existing when the
agreement is executed. Such disputes, it must be noted, might never arise.
That is why the parties may define the subject matter of the arbitration by
reference to the relationship out of which it derives.

The submission agreement refers to conflicts that have already arisen. Hence,
it can include an accurate description of the subject matters to be arbitrated.
As we shall discuss later, some national laws require the execution of a
submission agreement regardless of the existence of a previous arbitration
clause. In such cases, one of the purposes of the submission agreement is to
complement the generic reference to disputes by a detailed description of the
issues to be resolved.

1.2 Enforcement of an arbitration agreement

By entering into an arbitration agreement, the parties commit to submit certain
matters to the arbitrators’ decision rather than have them resolved by law
courts.

Objectives
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Thus, the parties:

a) Waive their right to have those matters resolved by a court; and
b) Grant jurisdictional powers to private individuals (the arbitrators).

We shall call these two main effects of the agreement “negative” and “positive”,
respectively.

1.2.1 Negative enforcement: Lack of jurisdiction of courts

An arbitration agreement precludes judges from resolving the conflicts that
the parties have agreed to submit to arbitration. If one of the parties files a
lawsuit in relation to those matters, the other may challenge the court’s
jurisdiction on the grounds that the jurisdiction of the courts has been waived.

The judge’s lack of jurisdiction is not automatic, nor can it be declared ex
officio. Instead, it must be raised by the defendant no later than when filing
the answer to the complaint. That is so because arbitral jurisdiction is waivable,
and the waiver would be presumed if the plaintiff filed a complaint and the
defendant failed to challenge the court’s jurisdiction.

To sum up, once a conflict has arisen over any of the subjects included in the
arbitration agreement, the courts will have no jurisdiction to resolve it unless
both parties expressly or tacitly agree to waive the arbitration agreement.

1.2.2 Positive enforcement: the “submission agreement”

The arbitration agreement grants jurisdiction to arbitrators. By “jurisdiction”
we mean the powers conferred on arbitrators to enable them to resolve the
matters submitted to them by rendering a binding decision.

The negative enforcement of the arbitration agreement is universally accepted
and does not depend on the kind of agreement. Conversely, the positive
enforcement is inextricably linked to the applicable law. That is so because
some local arbitration laws still do not grant the arbitration clause an
autonomous status. In fact, some  traditional laws require that, even when
there is a previous arbitration clause, the parties execute a new agreement
called “submission agreement”, which must contain the names of the arbitrators
and clearly identify the matters submitted to them. 1

When a submission agreement is required, the arbitration clause becomes
insufficent. Once there are concrete issues in dispute, the parties must enter
into an agreement, whether or not they have previously signed an arbitration
clause. Under those laws, the arbitration clause at best compels the parties to
sign the submission agreement. However, since this obligation is not always
complied with voluntarily, such laws provide for a court’s intervention to
enforce the arbitration clause. The judge must supplement the content of the
1 This is the case of Argentine and Brazilian laws.
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