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NOTE

UNCTAD serves as the focal point within the United Nations Secretariat for all matters
related to foreign direct investment and transnational corporations. In the past, the Programme on
Transnational Corporations was carried out by the United Nations Centre on Transnational
Corporations (1975-1992) and the Transnational Corporations and Management Division of the
United Nations Department of Economic and Social Development (1992-1993). In 1993, the
Programme was transferred to the United Nations Conference on Trade and Development.
UNCTAD seeks to further the understanding of the nature of transnational corporations and their
contribution to development and to create an enabling environment for international investment
and enterprise development. UNCTAD's work is carried out through intergovernmental
deliberations, research and analysis, technical assistance activities, seminars, workshops and
conferences.

The term "country" as used in this study also refers, as appropriate, to territories or
areas; the designations employed and the presentation of the material do not imply the expression
of any opinion whatsoever on the part of the Secretariat of the United Nations concerning the legal
status of any country, territory, city or area or of its authorities, or concerning the delimitation of its
frontiers or boundaries. In addition, the designations of country groups are intended solely for
statistical or analytical convenience and do not necessarily express a judgement about the stage of
development reached by a particular country or area in the development process.

The following symbols have been used in the tables:

Two dots (..) indicate that data are not available or are not separately reported. Rows in tables have
been omitted in those cases where no data are available for any of the elements in the row;

A dash (-) indicates that the item is equal to zero or its value is negligible;
A blank in a table indicates that the item is not applicable;
A slash (/) between dates representing years (e.g. 1994/1995) indicates a financial year;

Use of a hyphen (-) between dates representing years (e.g. 1994—1995) signifies the full period
involved, including the beginning and end years.

Reference to "dollars" ($) means United States dollars, unless otherwise indicated.
Annual rates of growth or change, unless otherwise stated, refer to annual compound rates.
Because of rounding, details and percentages in tables do not necessarily add to totals.

The material contained in this study may be freely quoted provided appropriate acknowledgement
is made.
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114 Issues Paper Series

The main purpose of the UNCTAD Series on issues in
international investment agreements — and other relevant instruments —
is to address concepts and issues relevant to international investment
agreements and to present them in a manner that is easily accessible to
end-users. The series covers the following topics:

Admission and establishment

Competition

Dispute settlement: investor-State

Dispute settlement: State-State
Employment

Environment

Fair and equitable treatment

Foreign direct investment and development
Home country measures

Host country operational measures

Mlicit payments

Incentives

International investment agreements: flexibility for
development

Investment-related trade measures

Lessons from the MAI
Most-favoured-nation treatment

National treatment

Scope and definition

Social responsibility

State contracts

Taking of property

Taxation

Transfer of funds

Transfer of technology

Transfer pricing

Transparency

Trends in international investment agreements: an overview
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Preface

The secretariat of the United Nations Conference on Trade and
Development (UNCTAD) is implementing a work programme on
international investment agreements. It seeks to help developing
countries to participate as effectively as possible in international
investment rule-making at the bilateral, regional, plurilateral and
multilateral levels. The programme embraces capacity-building
seminars, regional symposia, training courses, dialogues between
negotiators and groups of civil society and the preparation of a Series of
issues papers.

This paper is part of this Series. It is addressed to Government
officials, corporate executives, representatives of non-governmental
organizations, officials of international agencies and researchers. The
Series seeks to provide balanced analyses of issues that may arise in
discussions about international investment agreements. Each study may
be read by itself, independently of the others. Since, however, the issues
treated closely interact with one another, the studies pay particular
attention to such interactions.

The Series is produced by a team led by Karl P. Sauvant and
Pedro Roffe. The principal officer responsible for its production is Anna
Joubin-Bret, who oversees the development of the papers at various
stages. The members of the team include Héléne Dufays-Budhdeo and
Jorg Weber. The Series' principal advisors are Arghyrios A. Fatouros,
Sanjaya Lall, Peter Muchlinski and Patrick Robinson. The present paper
is based on a manuscript prepared by Peter T. Muchlinski and Stephen
C. Vasciannie. The final version reflects comments received from Nils
Urban Allard, Joachim Karl, Mark Koulen, Ernst-Ulrich Petersmann,
Christoph Schreuer and M. Sornarajah.

Rubens Ricupero
Geneva, May 2003 Secretary-General of UNCTAD
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Executive summary

The present paper is concerned with the settlement of
investment disputes between States, on the one hand, and private
parties, on the other. Generally speaking, this is an area of investment
practice that has prompted a broad range of legal issues, and a
substantial number of approaches to tackle them. While in theory this
issue is of importance for both the host State and the foreign investor, in
practice it has more significance for the foreign investor. When a
foreign investor enters the territory of a host country, that investor is
usually inclined to seek protection in the form of specified treatment
standards — such as most-favoured-nation treatment, national treatment
and fair and equitable treatment — as well as guarantees on matters such
as compensation for expropriation and the right to transfer capital,
profits and income from the host State. These rights are often embodied
in particular provisions of bilateral investment treaties, or in regional or
multilateral instruments on particular aspects of investment.

It is evident, however, that treatment standards and guarantees
are of limited significance unless they are subject to a dispute-
settlement system and, ultimately, to enforcement. Accordingly, the
importance of dispute-settlement mechanisms for issues between a host
State and an investor is readily discernible. Indeed, this is a point often
made by both foreign investors and host countries. For the former, the
security of foreign investment will turn not only on specified
safeguards, but also on the assurance that these safeguards are available
on a non-discriminatory and timely basis to all foreign investors.
Conversely, the host country wishes to ensure that, in the event of a
dispute with foreign investors, it will have the means to resolve the
legal aspects of that dispute expeditiously and taking into account the
concerns of the State, as well as those of foreign investors.
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