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NOTE

As the focal point in the United Nations system for investment
and technology, and building on 30 years of experience in these
areas, UNCTAD, through the Division on Investment and Enterprise
(DIAE), promotes understanding of key issues, particularly matters
related to foreign direct investment (FDI). DIAE assists developing
countries in attracting and benefiting from FDI by building their
productive capacities, enhancing their international competitiveness
and raising awareness about the relationship between investment
and sustainable development. The emphasis is on an integrated
policy approach to investment and enterprise development.

The term “country” as used in this study also refers, as
appropriate, to territories or areas. The designations employed and
the presentation of the material do not imply the expression of any
opinion on the part of the United Nations concerning the legal status
of any country, territory, city or area, or of authorities or concerning
the delimitation of its frontiers or boundaries. In addition, the
designations of country groups are intended solely for statistical or
analytical convenience and do not necessarily express a judgement
about the stage of development reached by a particular country or
area in the development process.

The following symbols have been used in the tables:

Two dots (..) indicate that data are not available or are not
separately reported.

Rows in tables have been omitted in those cases where no data
are available for any of the elements in the row.

A dash (-) indicates that the item is equal to zero or its value is
negligible.

A blank in a table indicates that the item is not applicable.
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A slash (/) between dates representing years, e.g. 1994/1995,
indicates a financial year.

Use of a dash (=) between dates representing years, e.g. 1994—
1995, signifies the full period involved, including the beginning and
end years.

Reference to “dollars” ($) means United States dollars, unless
otherwise indicated.

Annual rates of growth or change, unless otherwise stated, refer
to annual compound rates.

Details and percentages in tables do not necessarily add to totals
because of rounding.

Material in this study may be freely quoted or reprinted, but
acknowledgement is requested, together with a copy of the
publication containing the quotation or reprint to be sent to the
UNCTAD secretariat.
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PREFACE

This volume is part of a series of revised editions — sequels — to
the UNCTAD Series on Issues in International Investment
Agreements. The first generation of this series, also called the Pink
Series, was published between 1999 and 2005 as part of UNCTAD’s
work programme on international investment agreements (I1As). It
aimed at assisting developing countries in participating, as
effectively as possible, in international investment rule making at
the bilateral, regional, plurilateral and multilateral levels. The series
sought to provide balanced analyses of issues that may arise in
discussions about I1As, and has since become a standard reference
tool for IIA negotiators, policymakers, members of the private
sector, academics and other stakeholders.

Since the publication of the first generation of the Pink Series,
the world of 11As has changed tremendously. In terms of numbers,
the 1A universe has grown, and continues to do so — albeit at a
slower rate. Further, the impact of 11As has evolved.

Many investor-State dispute settlement (ISDS) cases have
brought to light unanticipated — and partially undesired — side
effects of 1lAs. With its expansive, and sometimes contradictory,
interpretations, the arbitral process has created a new learning
environment for countries and, in particular, for IlIA negotiators.
Issues of transparency, predictability and policy space have come to
the forefront of the debate — as has the objective of ensuring
coherence between I1As and other areas of public policy, including
policies addressing global challenges, such as the protection of the
environment (climate change) and public health and safety.
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Finally, the underlying dynamics of IIA rule making have
changed. A new investment landscape, where developing countries
account for more than half of global foreign direct investment (FDI)
inflows and almost one third of global FDI outflows, is beginning to
alter the context and background against which Il1As are being
negotiated.

UNCTAD responded to these changes by presenting a
comprehensive Investment Policy Framework for Sustainable
Development (IPFSD), which examines the universe of national and
international policies through the lenses of today's key investment
policy challenges and from a sustainable development perspective.

It is the purpose of the sequels to complement the IPFSD, by
considering how the issues described in the first-generation Pink
Series have evolved with particular focus on treaty practice and the
process of arbitral interpretation. Each of the sequels will have
similar key elements, including: (a) an introduction explaining the
issue in today’s broader context; (b) a stocktaking of IIA practice
and arbitral awards; and (c) a section on policy options for 1A
negotiators.

The updates are conceptualized as sequels; that is to say, they
aim at complementing rather than replacing the first-generation Pink
Series. Compared with the first generation, the sequels offer a
greater level of detail and move beyond a merely informative role.
In line with the mandate entrusted to UNCTAD, they aim to analyse
the development impact and strengthen the development dimension
of I1As. The sequels are finalized through a rigorous peer review
process, which benefits from collective learning and sharing of
experiences.

This sequel, the sixth in the series, focuses on the ISDS clause
— or the ISDS chapter — regularly included in 1lAs. In light of the
increasing number of ISDS cases, the debate about the pros and
cons of the ISDS mechanism has been gaining momentum,
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especially in those countries and regions where ISDS is on the
agenda of 1A negotiations and/or which have faced investor claims
that have attracted public attention. This sequel aims at presenting a
contribution to the debate by systematically analyzing the
components of ISDS, taking stock of developments in the relevant
I1A provisions and outlining policy options for reform.

/W/MT/JA\EN ,me*ﬂ\-
thhisa Kituyi

December 2013 Secretary-General of UNCTAD
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