UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT

UNCTAD

8) fh

yE— VT
WL e e a b,
X ;1!‘-:,5.,_-}::- rf:' ':':g‘;-:".v o+

ot
o A

5 ,;::::g::i;fff: | J
RieTmEd 81 SISFHIAS ‘f”ﬂ‘ f g a3 4 YA M‘ ‘ s

VOLUNTARY PEER REVIEW
OF COMPETITION LAW AND POLICY:

BOTSWANA

UNITED NATIONS






OF COMPETITION LAW AND POLICY:

BOTSWANA




© 2018, United Nations
This work is available open access by complying with the Creative Commons licence created for intergovernmental
organizations, available at http://creativecommons.org/licenses/by/3.0/igo/.

The findings, interpretations and conclusions expressed herein are those of the authors and do not necessarily
reflect the views of the United Nations or its officials or Member States.

The designation employed and the presentation of material on any map in this work do not imply the expression
of any opinion whatsoever on the part of the United Nations concerning the legal status of any country, territory,
city or area or of its authorities, or concerning the delimitation of its frontiers or boundaries.

Photocopies and reproductions of excerpts are allowed with proper credits.

This publication has not been formally edited.

United Nations publication issued by the United Nations Conference on Trade and Development.

UNCTAD/DITC/CLP/2018/1




BOTSWANA iii

ACKNOWLEDGEMENTS

UNCTAD voluntary peer reviews of competition law and policies are conducted at annual meetings of the
Intergovernmental Group of Experts on Competition Law and Policy or at five-yearly United Nations Conferences
to Review the United Nations Set. The substantive preparation was carried out by the Competition and Consumer
Policies Branch (CCPB) of UNCTAD under the direction of Teresa Moreira, Head of CCPB.

This report was prepared for UNCTAD by Allan Miulla, Director, Mergers and Acquisitions Department, Fair
Competition Commission of the United Republic of Tanzania, and Elizabeth Gachuiri, UNCTAD. The substantive
backstopping and review of the report was the responsibility of Elizabeth Gachuiri. Ebru Gokce assisted as part
of the fact-finding mission to Botswana. Jaston Lameck assisted in final proofreading and formatting.

UNCTAD would like to acknowledge the enriching assistance of Botswana Competition Authority officials led by
Tebelelo Pule, Chief Executive Officer, Competition Authority of Botswana, and their valuable feedback to this
report, as well as all the persons, representatives of different public and private sector institutions, who were
interviewed.

Desktop publishing performed by Laura Moresino-Borini.




iv VOLUNTARY PEER REVIEW ON COMPETITION POLICY

ACRONYMS/ABBREVIATIONS

BITC Botswana Investment and Trade Centre

CAB Competition Authority of Botswana

CCA Competition and Consumer Authority

CEO Chief Executive Officer

CIPA Companies and Intellectual Property Authority
EDD Economic Diversification Drive

ESP Economic Stimulus Programme

FCA Fair Competition Act

FTC Federal Trade Commission

GDP gross domestic product

ICT information and communications technology
IMF International Monetary Fund

MITI Ministry of Investment Trade and Industry
Sand P Standard and Poor

SACU Southern African Customs Union

SMME small, medium and micro enterprises
UNCTAD United Nations Conference on Trade and Development

CCPA Zambian Competition and Consumer Protection Act




BOTSWANA v

CONTENTS

X1 T 1V =T0 o =T 1Y i

J a0 )Y/ 45T A o] o=V, = U1 (0] 1 TR \Y

1. Foundations and history of competition policy in Botswana...........ccounnmnnnnnnnmmmmmms 1

L L Yo [ o 4o TP PPN 1

1.2 Historical, social, political and €CONOMIC CONTEXT .....uuuuuiiiiiiiiiiiiiiiiiiieiieeeeeeeeeeeereeeeeeeereeereeereeeeeerrernnne 1

1.2.1 History and SOCIAI CONTEXE ....vuvuvviriiiiiiiiiiiiiiieiiieieeeeeseeeeeseeaeeeeesasaessesssssssssssssssssssssssssssssssnnnnsnnnnns 1

1.2.2 PONCAI CONTEXT ...ttt e e e ettt e e e e e et e e e e e e e e neeee s 1

V2 =l oo ] g o] a1 (a3 o7 ] 0 1= (TP PTRPPRPN 1

1.3 Evolution of competition law and poliCy iN BOISWENE. ........cooiiiiiiiiiiiiieeiiiiiiei e 3

1.4 Competition POIICY fFrAMEWOIK ......vviieiiec e e e a e e e e 4

1.5 Legal framework for COMPELITION [aW........iiiiiiiii e 4

2. Institutional framework for competition policy and law implementation ..................................... 5

2.1 Competition Authority Of BOTSWANA.......uvviiiiiiiiiiii e e e 5

2.2 Competition CommISSION Of BOISWANA .......eiiiiiiiie et e e nneeeeean 5
2.3 Relationship between the Competition Authority, staff/employees of the Competition Authority and

the ComPELItION COMIMUSSION ....uuuuiiiiiiii e e e e e e e e e e e e e e e e e e e e e e aaaas 5

2.4 The Commission as a quasi-judicial trilbuNal..............iiiiiii e 6

2.5 AGENCY/MNOTEL ...ttt ettt e e e e e e e e e e e e e ettt e e e e e e e ettt e e e e e e ettt aaeaaaaae 7

2.6 Institutional set-up in Botswana under Competition Bill NO. 22 0f 2017 .....ccooiiiiiiiiiiiiiiiiiies 8

2.7 Procedure for handling of notified mergers compared with other restricted practices ....................... 8

2.7.1 Procedure for handling of Notified MErgers ... 8

2.7.2 Procedure for handling other restricted practiCes.......oovvvviiiiiiiiii 9

P2 < B 1] o1 = OSSOSO OPPPPPPPPRN 9

2.8.1 Firstinstance jurisSAICTION .......coooii i 9

2.8.2 Appellate JURSAICTION.....ce e 9

P2 S =T T 1o 1 PP R RSP PSPPPPPP 12

3. Competition law enforcemMent .........ccccicecmiiiissmniiirri s s s s e samn s s smnn e s nnnns 12

T 1Y/ [T 1= OO PP P TP TPPPPPPP 12

3.2 RESINCHIVE tra0e PraCliCES. .. uvviiiiiiiiiiiieeeeeeeee et sssssssasssssnnes 16

3.2.1 Per se prohibited agreements ... 16

3.2.2 Agreements prohibited by the rule Of reaSON ...t 17

3.3 Abuse Of AOMINANT POSITION ..vvvviiiiiiiiiiiiei ittt st s s s sssssssssssnssssnnnes 18

4. NON-enNforCemMENT ISSUES ...ccrecmmrrrimissssssmmnnsnrsssssssmssssnrssssssssssss s s rasssssssmsns s s eassssssmmnnnnseesnsssnnnnnnnssnnssssnn 23

o Y =T T A U T [T PP PPTPPPPPRNE 23

5. Competition adVOCACY ..iiiiiiissmmmmriiiissssssmmsnsnissssssssssssssnsssssssssssssssessssssnssssssssssssssnnnsssssnsssssnnnnnnnssnnssssnn 24

LT I O7=T o]0 1=y V[T ] = SO RSR PP PPPPPPP 24

B.2 ACAAEIMIA .o 24

5.3 PUDIIC OPINION ... 24

5.4 BUSINESS COMMIUNITY .o 25

6. Other laws of importance to competition law enforcement ........cccccciiiiiiiinecmmnnnnse s ————- 25

8.1 SECION TEQUIALOIS ..utiiiiiiiei ittt et e e e e e e e e e e e e e et e e e e e e e e e et e e e aeea e e e tbarreaaeeas 25

6.2 Intellectual ProPEIY ..ocooe e 27

6.3 Consumer ProteCON ... 27

7. Organizational structure of the Competition Authority .........ccccvrrmmmininnne - 28

7.1 Commission/Competition and ConsuMEr BOArd ...........oooiiiiiiiiiiie e 28

P2 1< el (=1 = g - | PR 30




vi VOLUNTARY PEER REVIEW ON COMPETITION POLICY

8. Resources of the Competition AUthOritY .......cccciiiiemiinismrni s 31

L TR 11T [T - 1 33
10.General considerations for policy recommendations .........cccccccemrmiississsmmsrneessssssssssssseesssssssnnnnns 33
10.1 Recommendations addressed to the GOVErNMENT ..........oiiiiiiiiie e 34

10.2 Recommendations addressed to the Competition AUtNOFItY ........vvveiiiiiieiie e 34

10.3 Recommendations addressed 10 the JUICIANY..........vvvviiiiiiiiiiiieee e 34

10.4 Recommended areas for development Of the 1aw ... 35

BN AN O S e 36

Table 1. Stages for determination of competition matters in Botswana.............ccoovvviiiiiiiiiiiiiii i 10
Table 2. Distribution Of CaSES DY SECION ... ... 22
Table 3. Distribution of status of cases initiated by CAB, 20112017 .....uiiiiiiiiieiciee e 22
Table 4. Distribution of competition workload among departments ... 30
Table 5. Distribution of human resources among AireCIOrAES ........ooiiiiiiiiiiiiee e 31
Table 6. Distribution of CAB INCOME DY SOUICE ......vviieiiiiiii ettt e e e e e nees 32

Figure 1. Map Of BOISWaNA.......cc oo 1
Figure 2. Workflow concerning prohibited agreements and abuse of dominance Cases .........ccccceevvvviiiniineenn. 20
Figure 3. Competition Authority of Botswana: Organizational Chart ... 29

TR EER, Fe RS HHEA 4RI T :

https://www.yunbaogao.cn/report/index/report?reportid=5 9086




