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Presentation Notes
WTO regime-reduction in tariffs and removal of QRs
Trade weighted av. tariffs have come down from 6.3% to 3.9%
New challenges posed by free flow of trade
Safeguard measures refer to emergency action whereby in certain situations trade restrictions can be imposed


SAFEGUARD MEASURES

MEASURES TO PROTECT DOMESTIC
PRODUCERS

FROM THE ONSLUAGHT OF INCREASED
IMPORTS

ACT AS A SAFETY VALVE MECHANISM



WTO FRAMEWORK

ARTICLE XIX OF GATT 1994-EMERGENCY ACTION
AGREEMENT ON SAFEGUARDS (AOS)

GATT 1994 is ‘“legally distinct” from the GATT 1947-
GATT 1994 and the AOS both being Multilateral
Agreements on Trade in Goods contained in Annex
1A of the WTO Agreement, both are “integral parts”
of the WTO Agreement, and are ‘“binding on all
Members”
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To apply safeguard measures in extraordinary emergency situations
Balancing the needs of liberalization and protecting the domestic producers



B
MAIN INGREDIENTS OF ARTICLE XIX OF GATT 1994

UNFORESEEN DEVELOPMENTS
OF THE EFFECT OF OBLIGATIONS INCURRED

ANY PRODUCT BEING IMPORTED IN SUCH
INCREASED QUANTITIES AND UNDER SUCH

CONDITIONS
CAUSING SERIOUS INJURY OR THREAT THEREOF

TO DOMESTIC PRODUCERS OF LIKE AND DIRECTLY
COMPETITIVE PRODUCTS
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If, as a result of unforeseen developments and of the effect of the obligations incurred by a contracting party under this Agreement, including tariff concessions, any product is being imported into the territory of that contracting party in such increased quantities and under such conditions as to cause or threaten serious injury to domestic producers in that territory of like or directly competitive products, the contracting party shall be free, in respect of such product, and to the extent and for such time as may be necessary to prevent or remedy such injury, to suspend the obligation in whole or in part or to withdraw or modify the concession. 


AGREEMENT ON SAFEGUARDS

A COVERED AGREEMENT

CLARIFIES DISCIPLINE OF GATT 1994 AND
SPECIFICALLY THOSE OF ARTICLE XIX

ESTABLISHES MULTILATERAL CONTROL OVER
SAFEGUARDS BY ESTABLISHING RULES FOR THE
APPLICATION OF SAFEGUARD MEASURES
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The provisions of both Article XIX of GATT 1994 and the AOS need to be satisfied


UNFORESEEN DEVELOPMENTS

“Unforeseen’”, particularly as it relates to the word
“developments”, is synonymous with “unexpected”’

“Unforeseeable”, on the other hand, is defined in the
dictionaries as meaning “unpredictable” or “incapable of
being foreseen, foretold or anticipated™

There must be a “logical connection” linking the
“unforeseen developments’ and an increase in imports

Not referred to in the AOS, but needs to be specifically
satisfied

Investigation Report to include a finding on this
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In Argentina Footwear, the AB observed that the dictionary definition of “unforeseen”, particularly as it relates to the word “developments”, is synonymous with “unexpected”
The Appellate Body took a similar view in the Dairy products case of Korea as in the Argentina Footwear case
In Steel case-US, the AB observed that because the “increased imports” must be “as a result” of an event that was “unforeseen” or “unexpected”, it follows that the increased imports must also be “unforeseen” or “unexpected”. Thus, the “extraordinary nature” of the domestic response to increased imports does not depend on the absolute or relative quantities of the product being imported. Rather, it depends on the fact that the increased imports were unforeseen or unexpected.”
In Common Fluorescent Lamps case-Egypt withdrawal of a major overseas partner was considered as Unforeseen Development
Existence of circumstances constituting Unforeseen Developments must be demonstrated as a matter of fact-Wheat, Wheat Flour and Edible Oil case-Chile


OF THE EFFECT OF OBLIGATIONS INCURRED

Safeguard measures relate to obligations
incurred-Reduction in tariffs and removal of QRs

If the increase in imports not because of
obligations incurred, remedy would not lie in
suspending obligations or in withdrawing
concession
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In Argentina Footwear case, the AB observed that the phrase “of the effect of the obligations incurred by a Member under this Agreement, including tariff concession”, this phrase simply meant that it must be demonstrated, as a matter of fact, that the importing Member has incurred obligations under the GATT 1994, including tariff concessions. The Schedules annexed to the GATT 1994 are made an integral part of Part I of that Agreement, pursuant to paragraph 7 of Article II of the GATT 1994. Therefore, any concession or commitment in a Member’s Schedule is subject to the obligations contained in Article II of the GATT 1994.



INCREASED IMPORTS

Increase in absolute terms or compared to
domestic production

In terms of quantity or value

Compared to a previous level of imports-Base
Period or Period of investigation
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Not merely any increase in imports, but “in such increased quantities … and under such conditions as to cause or threaten to cause serious injury-Footwear Case-Argentina
The increase in imports must have been recent enough, sudden enough, sharp enough, and significant enough, both quantitatively and qualitatively, to cause or threaten to cause “serious injury”-Footwear Case-Argentina; Also referred in Steel Safeguards Case-US
Article 2.1 does not require that imports need to be increasing at the time of the determination-Rather, the plain meaning of the phrase “is being imported in such increased quantities” suggests merely that imports must have increased, and that the relevant products continue “being imported” in (such) increased quantities-Steel Safeguard Case-US and also Line Pipe Case-US
The Panel in Argentina — Preserved Peaches concurred with the Panel in US — Line Pipe that the word “recent” does not imply that the analysis must focus exclusively on conditions at the end of the period of analysis and that there is no absolute formula to determine whether increased imports justify the application of a safeguard measure
The likely state of the domestic industry in the very near future can best be gauged from data from the most recent past but although data from the most recent past has special importance, competent authorities should not consider such data in isolation from the data pertaining to the entire period of investigation. The real significance of the short-term trends in the most recent data, evident at the end of the period of investigation, may only emerge when those short-term trends are assessed in the light of the longer-term trends in the data for the whole period of investigation-Lamb Case-US
Decline in absolute imports at the end of period of investigation not to be considered in isolation, and does not preclude a finding of imports “in such increased quantities” for the purpose of Article 2.1-Line Pipe Case-US


