
The importance of constitutions to 
women  
Since the 1980s, constitutional content has evolved 
from the quintessentially gender-neutral to the gen-
der-specific. Africa, Asia and the Americas account for 
the majority of identifiable gender-related constitu-
tional reforms across this timeframe.1 While constitu-
tional reforms can take place as part of a regular politi-
cal process, the most significant ones—often involving 
the rewriting of a constitution—have frequently taken 
place in a climate of substantial political change.2 In 
this context, 44 sub-Saharan constitutions have been 
rewritten since 1995 or are in the process of being re-
written.3

An analysis of UN Women’s constitutional database 
demonstrates commitment to a number of areas that 
are important for women’s rights and gender equal-
ity.4 Most constitutions include general provisions on 
equality and non-discrimination, and many have ad-
ditional gender equality provisions related to, for ex-
ample, protection from violence, access to education 
or political quotas (see Figure 1). Some constitutional 
reform processes have also been accompanied by a 
quest for specific changes in language. The constitu-
tions of Ecuador and South Africa represent promising 
examples of constitutional commitment to substan-
tive equality: The former makes express reference 
to substantive equality while the latter embraces a 
unique blend of excluded grounds of discrimination 

(e.g., pregnancy, marital status, sex, gender and sexual 
orientation).5 The deliberate use of pronouns (he and 
she, man and woman) in constitutions such as those 
of Ethiopia, Morocco and Tunisia is “a subtle acknowl-
edgement that constitutional language functions to 
reorder and reconfigure society”.6 

The role of constitutional jurisprudence 
in advancing gender equality
The availability of provisions on constitutional courts 
and remedies in 177 constitutions strengthens the 
ground for constitutional litigation.7 The strong will 
and tenacity of civil society groups to actively engage 
in public interest litigation has in no small way con-
tributed to the reform of gender discriminatory laws. 
Women’s groups in Colombia have utilized such fo-
rums to protect women from conflict-related violence 
and displacement.8 Women have used their national 
constitution to protest against the desecration of sa-
cred land in Australia, police failure to warn about a 
serial rapist in Canada, forcing contraceptives on fe-
male prisoners as a condition of conjugal visits in Co-
lombia, gendered prayer rights in Israel, the restitution 
of conjugal rights in India, the order of family names in 
Germany and male preference rules in the inheritance 
of nobility titles in Spain.9 

Although the wider impacts of constitutional juris-
prudence are rarely documented, the 1995 case of 
19-year-old Adriana Granados, who filed a claim for 
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obligation on States parties to “embody the principle 
of the equality of men and women in their national 
constitutions or other appropriate legislation if not yet 
incorporated therein and to ensure, through law and 
other appropriate means, the practical realization of 
this principle”. The Committee on the Elimination of 
Discrimination against Women consequently requests 
States to report on measures being made to ensure 
that discriminatory constitutional provisions are re-
viewed. As recently as March 2016, the United Repub-
lic of Tanzania and Vanuatu were among a group of 
States to which the Committee recommended a com-
prehensive review of constitutional provisions for en-
suring adequate reflection of the principle of equality 
and a definition of discrimination that conforms to the 
Convention.13

In post-conflict countries, constitutional reforms have 
often formed part of a three-pronged political reform 
process that includes peace agreements and elec-
toral reforms.14 In sub-Saharan Africa, countries that 
experienced major civil conflict and violent upheaval 
in the period following the mid-1990s have witnessed 
the most significant constitutional changes on the 
continent.15 Post-conflict transitions created “political 
openings” for women’s groups to make demands for 
change; and “major disruptions” in gender relations 
permeated through countries of political transition as 
women occupied traditionally male-dominated roles 
as breadwinners and leaders during times of commu-
nity and national crisis.16 These shifts laid the ground 
for women’s groups to make far-reaching gender 
equality demands as part of the constitutional reform 
process. For example, 94 per cent of post-conflict con-

the right of admission to the navy in the constitutional 
court of Colombia, paved the way for the enrolment of 
the first 28 women cadets. In 1997, 34 women joined 
the air force as pilot trainees and 20 entered the na-
val officers’ training school, while military installations 
have been adapted to provide private lodging, sepa-
rate bathrooms, pregnancy tests and maternity uni-
forms.10 The Supreme Court of Nepal annulled a pro-
vision in the criminal code that exempted husbands 
from marital rape.11 The case of Unity Dow v. Attorney 
General of Botswana led to the repeal of the Citizen-
ship Act, which had denied women the right to pass 
on their nationality to their foreign husbands and chil-
dren of the marriage. The Mmusi case—in the same 
country—declared the Ngwaketse customary law un-
constitutional, making it possible for women to claim 
equal rights as men to inherit property.12 

Drivers and actors in gender-responsive 
constitutional reforms
A constellation of factors may be identified as having 
served to accelerate gender-responsive constitutional 
reforms across post-independence constitutions in 
particular. They include the wide and rapid ratifica-
tion of the Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW) from the 
early 1980s onwards; the proclamation of Interna-
tional Women’s Year in 1975 and the subsequent 
world conferences on women of 1975, 1980, 1985 
and 1995; growing and relentless civil society activ-
ism since the 1970s; and women’s mobilization in the 
context of democratic transitions and post-conflict 
settlements. Article 2(a) of the Convention places an 

Source: UN Women’s Global Gender Equality Constitutional Database 2016.
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stitutions contain anti-discriminatory provisions based 
on sex, and 75 per cent of post-conflict constitutions 
reference gender quotas in contrast to 25 per cent of 
non-post-conflict constitutions.17 

From a broader perspective, post-colonial constitu-
tion-making has experienced a significant trend to-
wards open and participatory constitutional review 
processes. Gender equality advocates have often 
seized the opportunity to influence constitutional 
design from different locations, including women’s 
movements, gender machineries, constitutional re-
view bodies, parliamentary gender caucuses, law re-
form commissions, the UN System, regional bodies 
and other development actors.18 Strategic alliances 
between these actors as part of a relatively open, 
democratic and transparent process have been cru-
cial to placing and maintaining gender equality on the 
constitution-making agenda.19 Some of the strategies 
that women’s organizations have used to press their 
demands have included alliance-building across party 
lines, exploiting strategic entry points and engaging 
male leaders. 

The drafting of Uganda’s post-conflict constitution, 
for instance, was effectively undertaken through a 
coalition of 52 female members of the Constituent 
Assembly, two women lawyers on the Constitutional 
Commission, a non-partisan Women’s Caucus and 
the broader women’s movement, which supported 
this process externally.20 The tenure of the 2008 Na-
tional Constituent Assembly of Ecuador saw assembly 
members, their legal assistants, women’s civil soci-
ety organizations (CSOs) and other stakeholders play 
the role of constitutional drafters: “these individuals 
and organizations worked to operationalize earlier 
gains so that non-normative individuals, families and 
households could access material gains from previous 
forms of legal recognition”.21 Similarly, gender equality 
provisions in the 2013 Constitution of Zimbabwe were 
spearheaded by the Group of 20, which consisted of 
women activists, politicians and academics.22 

Challenges, gaps and policy 
implications 
Despite this progress, UN Women’s constitutional da-
tabase shows that a number of challenges and gaps 
in constitutional reform remain.23 For example, 84 per 
cent of constitutions contain provisions that relate to 
the status of customary or religious law. While this 
is not intrinsically worrying for the advancement of 
women’s rights, the CEDAW Committee has expressed 
concern about the potential impact of religion and 

custom on women’s rights, including through the res-
ervations that some 30 States have entered on wom-
en’s personal law and non-discrimination. Relatedly, 
11 constitutions reflect ‘claw back clauses’, which al-
low exceptions to non-discrimination clauses in mat-
ters of personal law—particularly marriage, divorce, 
adoption and inheritance. This has a tendency to wa-
ter down the positive entry points that non-discrimi-
nation clauses present for eliminating discrimination 
against women in law and in practice. Stark constitu-
tional inequalities are also located in provisions on the 
qualification of heirs to monarchies—of the 44 consti-
tutional monarchies in existence, 27 are strictly patri-
lineal. Additionally, of the 98 constitutions that ref-
erence the right to citizenship/nationality, 14 do not 
provide women with equal rights to men to acquire, 
change, transfer or retain their nationality.24 The new 
constitution of Nepal is a key milestone of the Peace 
Agreement and includes a number of gender-respon-
sive provisions, such as the establishment of the Na-
tional Women’s Commission as a constitutional body. 
However, it also retains provisions (e.g., on citizenship) 
that are not consistent with the CEDAW Committee’s 
Concluding Observations.25

To be effective, post-constitutional reforms must be 
anchored in ongoing financial and technical support.26 
CSOs often experience significant setbacks in post-
conflict settings—including withdrawal of funding 
from international and local donors on the basis that 
the war is over. CSOs involved in constitutional litiga-
tion also suffer severely from the lack of both human 
and financial resources, while Jagwanth and Murray 
point to the under-resourced capacity of the South Af-
rican Gender Equality Commission established under 
the Constitution.27

While knowledge generation on the impacts of con-
stitutions on policy and legislative reforms can con-
tribute to broader gender equality advocacy efforts, 
such efforts are yet to gain any meaningful atten-
tion globally.  

At the same time, however, limited data from some 
countries demonstrate the value of constitutions as 
tools of change. The South African Constitution, for 
example, provided significant impetus for a wave of 
legislative reforms that address gender discrimination 
(e.g., the Promotion of Equality Act, the Labour Rela-
tions Act, the Prevention of Family Violence Act, the 
Choice on Termination of Pregnancy Act, the Mainte-
nance Act and the Films and Publications Act).28 In Ec-
uador, a number of national studies on women’s time 
use, the feminization of poverty, domestic chores and 



unpaid labour—as well as the 2007 Quito regional 
conference on women in Latin America and the Ca-
ribbean—served as important catalysts for promoting 
constitutional provisions on unpaid care work.29 Such 
provisions and the forces that had promoted them 
led to far-reaching commitments to legal and policy 
change, starting with the National Plan for Good Liv-
ing (2009–2013). The Plan committed to: (1) the cre-
ation and consolidation of a National Care System for 
children, people with disabilities and older persons; 
(2) the allocation of public resources to the progres-
sive extension of social security to unpaid caregivers; 
and (3) the recognition and monetary evaluation of 
care activities within the National Accounts System 
through the creation of a Satellite Account, which was 
designed in 2010 and updated in 2014.30 

Overall, constitutional reforms have implied major 
gains for women’s rights through a broad range of 
widespread and emerging provisions. Success in in-
corporating gender-responsive provisions has resulted 
from strategic alliances between state and non-state 
actors, particularly women’s groups. These gains 
should not, however, mask the deficits in constitu-
tional reform, particularly as seen in the persistence of 
discriminatory provisions. Constitutions can also serve 
as effective triggers of legislative and policy change 
in support of gender equality, provided opportuni-
ties and entry points afforded by post-constitutional 
reforms are fully exploited and resources are made 
available for such purposes. Research is also needed 
to assess how to boost the effective use of constitu-
tions as tools for more far-reaching legal and policy 
changes that advance gender equality. 
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RECOMMENDATIONS
•  Ensure women’s full and equal participation in processes of constitutional review and reforms in all contexts, e.g., post-conflict 

and development 
•  Leverage the opportunity for cross-country learning by showcasing positive experiences of gender-responsive constitution-

making, particularly in relation to eliminating persistent discriminatory constitutional provisions
•  Provide sufficient resources for post-constitutional policy and legislative processes to leverage constitutional enforcement and 

implementation. In particular, constitutions must serve as tools for challenging and eliminating gender discriminatory laws as 
defined by Sustainable Development Goal 5.1 

•  Support gender-responsive public interest litigation by equipping relevant actors to build on achievements in successful gender 
equality-related litigation. This must be accompanied by continuous efforts to assess the impact of court decisions on women 
more broadly and strategies that have been and can be used for scaling up such benefits

•  Conduct further research into the wider impacts of gender-responsive constitutional reforms to serve as a basis for strategic 
uses of constitutions as instruments of transformative change for women among a wide range of audiences 

The policy brief series synthesizes research findings, analysis and policy recommendations on gender equality and women’s rights 
in an accessible format. This brief was produced by Beatrice Duncan, Justice and Constitutional Advisor at the Leadership and 
Governance Section. To see the full bibliography visit: http://unwo.men/jnAn309b0tU
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